
 

 

Q1. Explain the three different ways that the Commonwealth Constitution protects the 

rights of Australians. Use examples to illustrate your answer. (6 marks( 

One way that the Commonwealth Constitution protects the rights of Australians, is structural 

protections. Structural protections are the systems and mechanisms within the legal system 

that indirectly protects rights by ensuring good government. One structural protection is 

having separation of powers. By dividing into three government branches (legislative, 

executive and judicial), this prevents any corruption or any absolute power. Another example 

is the use of representative and responsible government. The people can directly elect those 

who can best represent their values, and those who get elected must remain accountable 

and answerable. Representative government is under section 7 and 24. If they do not reflect 

their people’s values, they should resign. 

 

Another way of Commonwealth Constitution protecting Australia's rights is express rights. 

Express rights are rights explicitly stated in the Constitution. An example of an express right 

is freedom of religion. Section 116 ensures Commonwealth cannot establish or favour a 

religion. Another example is section 92. Interstate trade (trade between states) must be free, 

and Commonwealth cannot pass Acts that puts an obstacle when states are dealing. 

 

The last way is implied rights. Implied rights are not set in the Constitution, but has been 

interpreted to exist in the Constitution by the High Court. In Australia, we have two implied 

rights: the implied right to political communication, and the implied right to vote.  

 

Q2. Fully explain the significance of one High Court case relating to the constitutional 

protection of rights in Australia. (4 marks) 

Australian Capital Television case 

In 1992, the Labor government, led by Bob Hawke, passed the Political Broadcasts and 

Political Disclosures Act (1982), which made a few changes. Political advertising was 

banned, and TV and radio stations were forced to give equal air time to all political parties for 

free. 

 

The government believed this will ensure fairness to all political parties by providing equal air 

time for free. Donations are used to air political advertisements. 

 

Many broadcasters were unhappy with the changes. They were going to lose a lot of money. 

They challenged the validity of the Act. They say that the government has restricted political 

communication for no reason, and that this was an attack on representative government, set 

out in section 7 and 24. 

 

The High Court agreed that representative government is an essential structural protection, 

and that political communication is needed for representative goverment. Political 

communication is needed for the people to vote in an election. 

 

The High Court declared the Act invalid. The High Court said the implied right to political 

communication did exist in the Constitution. Although it did not explicitly state in the 

Constitution, the High Court has read and interpreted that this right did exist in the 

Constitution. The implied right to political communication was created 

Q3. ‘Australia’s approach to the constitutional protection of rights is a different from, 

and not as effective as, the approach adopted in Canada.’  



 

 

 

Compare Australia’s approach to the constitutional protection of rights with the 

approach adopted in Canada. In your answer, evaluate how effective the 

Commonwealth of Australia’s Constitution is in protecting rights. (8 marks) 

 

A similarity of Australia and Canada’s approach to the protection of rights is that they protect 

rights by entrenching them in a Constitution. 

 

Another similarity of Australia and Canada’s approach to the protection of rights is that 

people are able to complain to courts that their rights have been breached. This is known as 

the complaints based approach. 

 

Another similarity is that parliament can scrutinise bills before they get passed. This is known 

as the legislative process. 

 

A difference of Australia and Canada’s approach to the protection of rights is that the highest 

court can interpret Bills have different names. Australia’s highest court is called the High 

Court, meanwhile Canada’s highest court is called the Supreme Court. 

 

Another difference is that Canada does give compensation if rights have been breached. 

Australia does not offer compensation. 

 

The last difference is that Canada has a Bill of Rights. Australia doesn’t. Australia believes if 

their structural protections are solid, a Bill of Rights is not needed.  

 

A strength of how effective the Commonwealth of Australia’s Constitution is because 

express rights are entrenched in the Constitution. This is a strength because express rights 

prevents any interference of the people’s rights without their permission or knowledge.  

 

Another strength is that implied rights are created by the High Court. This is a strength 

because implied rights can provide more rights as the need arises. 

 

The last strength is that separation of powers prevents corruption. There are three branches 

of government: legislative, executive and judicial. Each have their own duties to prevent any 

absolute power or corruption. 

 

A weakness is that there are only five express rights. This is a weekness because it give few 

individual freedoms. The five express rights are set out in sections 51 (xxxi), 80, 92, 116 and 

117. 

 

Another weakness is when someone brings a case to the High Court. This is a weakness 

because it is time consuming and costly. 

 

The last weakness is that the referendum process set out in Section 128 is hard to achieve. 

This is a weakness because since the referendum is a long and difficult process, it prevents 

any changes to be made when necessary. 

 



 

 

Overall, Australia has checks and balances within the legal system that prevents any 

widespread political corruption. 

 

Q4. Under certain circumstances, the Candian Parliament can pass legislation that 

overrides some of the rights contained in their Charter. Explain two conditions they 

must fulfill in order to do this. (2 marks) 

 

The Canadian parliament can pass legislation that overrides some of the rights contained in 

the Canadian Charter of Rights and Freedoms. This is known as the overriding 

clause/provision. There are a few circumstances they must fulfill in order to do so. 

 

There must be a notice attached to explain the intention for overriding. Parliament cannot 

override without providing a reason. 

 

It must be subject to a sunset clause. A sunset clause is an Act with a set date. A sunset 

clause has a set date of five years.  

 


