
 

 

Analyse the extent to which the law balances the rights of victims and offenders.  
 
The fundamental objective of the law is to ensure that the rights of individuals are protected 
to ensure a balanced provision of justice, in addition to maintaining order within society. This 
essay will argue that the delicate equilibrium of justice is neglected in the criminal justice 
system (CJS), as the rights of the offender tend to outweigh those of victims. This is 
particularly indicative through measures in the sentencing and punishments of offenders.  
 
Offenders  
 
In the CJS, the rights of the offender are arguably more privileged in relation to those of 
victims. Despite engaging in conduct that has attributed to the breach of the law and the 
infliction of a degree of harm towards others, offenders have multiple measures in granting 
them a greater protection of their rights.  
 
Mitigating factors as outlined in section 21A of the Crimes (Sentencing Procedure) Act 1999 
(NSW) must be taken into account by judicial personnel in a criminal trial, which elevates the 
protection of offender rights. This measure focuses upon the explanation for the offender’s 
conduct, where strong considerations for remorse, former good character or youth are made 
to support the leniency of the sentence. One of the most significant mitigating factor resides 
in the concept of doli incapax, which underpins the age of criminal responsibility as 
prescribed in section 5 of the Children (Criminal Proceedings) Act 1987 (NSW). In the case 
of R v LRM (1999) NSWSC a 10-year-old was acquitted of a manslaughter charge given that 
the measure of doli incapax imposed that the child was unable to form mens rea, 
deteriorating his criminal liability. Evidently, justice has been denied for the victim as the law 
prioritised the vulnerability of the offender.  
 
In addition, offenders are granted the opportunity to apply for appeals further pertaining 
towards allowing them an increased degree of justice. Appeals are an avenue in which an 
appellant can request a review of the decisions of their case in a higher court, as permitted 
by the Crimes (Appeal and Review) Act 2001 (NSW). In an article released by SMH in 
August 2017 titled “Appeal court acquits Kenneth Bell of rape”, the offender was absolved of 
his morbid crime due to “information anomalies” upon appeal by his defence lawyer. This 
denied the rape victim of justice given that the perpetrator was not adequately punished for 
his actions and the law was unsuccessful in its recognition for her trauma. It is important to 
note that the opportunity for appeal is only entitled to be initiated by offenders or the 
prosecution. Ultimately, there is an evident disparity in the privileging of the offender’s 
protection over the rectification or redress of the crime for victims.  
 
 
Victims  
 
Mitigating factors and applications of appeal although alleviate the responsibility or reduce 
sentences for offenders, the law fails to sufficiently recognise damages incurred upon a 
victim.  
 
As an attempt to reduce the discrepancies in the protection of victim and offender rights, 
under section 26 of the Crime (Sentencing Procedure) Act 1999 (NSW), victims are offered 
the opportunity to relay the effects the crime had on them before the court in a victim impact 
statement (VIS).  
 
VIS is a statutory mechanism that allows a victim’s involvement in the criminal trial process, 
with the power to influence the offenders sentence. This opportunity is relative to the right of 
speech and expression that an individual inherently possesses and thus propels this tactic 
as an effective method in publicly voicing their trauma. It is important to note that VIS 



 

 

enables the ability for family members to contribute their grief and anger towards the case. 
In the case of R v Antony Paul Hanney WWDC (2014) the judge took into account the 
statements offered by the victims of sexual assault by Mr Hanney, who was as result, 
sentenced to 6-year imprisonment and the subjection to an intensive treatment program. 
Evidently the implementation of VIS asserts a step towards the balanced provision of justice.  
 
 
Society 
 
When considering the rights and balance of justice pertaining towards victims and offenders 
in the criminal justice system, the community must be taken into account. Given that the law 
must assert protection over all members of society, there must be a prioritisation over the 
collective safety. In this case the rights of offenders can be argued to be limited in respect to 
laws which govern the detention period of offenders.  
 
Section 114 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) further 
outlines the lawful conditions in which suspects can be detained for investigatory or 
questioning purposes. Under this section a suspect can only be detained for four hours 
unless a warrant is granted for an extension to eight hours. However, in the case of a 
suspected terrorists, police under the Anti-Terrorism Act (no.2) 2005 (Cth), the individual can 
be detained up to forty-eight hours without an arrest given that the individual is deemed as a 
risk to society. The rights of offenders are forgone in order to maintain and ensure publish 
safety. 
 
 
In conclusion, although the law strives to be equitable for all members of society, there is an 
evident discrepancy in offender and victim rights, where more justice is provided for 
offenders in the CJS. In saying this however, the safety of the community is also considered 
and may override the rights of the offender.  


