
 

 

To what extent does the criminal investigation process balance the rights of 
victims, suspects and society?  

The criminal investigation process is undertaken by police, which consists of the investigation of 

crimes, making arrests if necessary, interrogating suspects and gathering evidence to substantiate their 

charges.  As a function of the legal system, it is vital that the strive towards justice is maintained 

within the process. However, the varied stakeholders involved in a criminal investigation often 

possess conflicting interests and rights. This essay will argue that police do attribute effort into 

instilling a balance of rights between victims, suspects and society, however, the safety and security 

of the community is fundamentally prioritised. It is to this extent in which the balance of rights 

between additional parties are forsaken.  

 

The police authority to search and seize or detain possessions in certain circumstances is deemed as a 

special power as dictated by the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW). 

Police are obligated to uphold and maintain safety within the community and are granted the broad 

authority to stop and search individuals provided they “believe on reasonable grounds” that the 

individual is in the commission of an indictable offence or in possession of prohibited items in a 

public place.  

 

The connotation of a “reasonable suspicion” entitles police discretion to instigate procedures 

including “pat-downs” or the examination of personal belongings, which is a prevalent hindrance of 

individual privacy as well as the presumption of innocence. This is particularly prominent during 

Random Breath Testing, whereby police are entitled, under section 21 of the Law Enforcement 

(Powers and Responsibilities) Act 2002 (NSW), to enquire or observe the internal compartments of a 

vehicle as well as subject an individual to comply with orders –where fail to cooperate will result in 

sanctions. In the case of DPP v. Leonard [2001] NSWSC, it was further ruled that police officers are 

obliged to inform suspects that they can refuse a search thus further limiting the rights, as well as 

denies knowledge of laws, of individuals.  

 

Although controversial and conflicting for individuals, the instigation of search and seizures serves a 

mechanism to increase protection within public location for the safety of the community, and is thus 

characterised as an important measure to prevent the potential commission of crimes.   

 

In reflection upon search and seizures, it is noted that it is confined to public venues and therefore in 

regard to private property, there is an implementation or a requirement for warrants as an avenue to 

propel and maintain individual rights. A warrant is classified as a legal document that is administered 

by judicial personnel which grants authority to police to perform particular acts, for example the 

conduct of search and seizures, or phone taps, where its circumstantial provision is outlined in Section 

50 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW). Phone taps in particular 

have become an increasingly dominant item of investigation in today’s society, however the privacy 

privileges are upheld through warrants as highlighted in a Sydney Morning Herald article in 2014, 

titled “Supreme Court: Police need a warrant to search phones”.  

 

The issue of warrants is subject to substantial justification or evidence in order to be obtained, this 

encompasses a protective layer in which safeguards citizens from misuse of police power. It must also 

specify the possessions in which police are searching for as well as be clearly presented to the 

property owner prior to the investigatory conduct. In addition, the illegal attainment of evidence, 

which breaches the aforementioned act, is inadmissible unless judicial discretion permits, where the 

prosecution is able to establish the desirability of admitting the evidence – (Evidence Act 1995, 

(NSW), section 138). The amalgamation of the procedures involved in undergoing a search and 

seizure upon private property highly pertains towards the protection of individual rights.  



 

 

 

 

 

Section 114 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) further outlines 

the lawful conditions in which suspects can be detained for investigatory or questioning purposes. 

Under this section a suspect can only be detained for four hours unless a warrant is granted for an 

extension to eight hours. However, in the case of a suspected terrorists, police under the Anti-

Terrorism Act (no.2) 2005 (Cth), the individual can be detained up to forty-eight hours without an 

arrest. Through these measures, police are fulfilling their duties in providing safety for the community 

– where the societal priorities offset the freedom and rights of suspects in order to ensure that those 

who are perceived to be dangerous cannot cause harm to others.  

 

However, although police aim to protect society, the rights of the suspects are immensely hindered. 

The confinement of individuals is argued to be heavily susceptible to discrimination, bias and in some 

cases negligent, which pertains to the concerning powers of police discretion in regard to the 

detainment of suspects. For example, in the case of Cameron Doomadgee, an article published by The 

Age in 2006, specifies that Doomadgee was found dead in a holding cell without a charge. Not only 

was there a failure to assert duty of care by police officers, there is arguably a breach of the 

International Covenant on Civil and Political Rights (ICCPR) which states that “a person’s liberty 

should only be restricted if there is a criminal charge against them”. This is a recurring issue as 

exemplified in the wrongful accusation of Mohammed Haneef in 2007, where a Sydney Morning 

Herald article, titled “Not one shred of evidence”, outlined his flawed connection with a London 

bomb plot and was confined to detainment for 11 days. Evidently, while the imposition of detention 

periods can be prolonged in order to increase community security, it fails to sufficiently consider the 

wellbeing and rights of suspects.  

 

In conclusion, it has been prevalently discussed that police powers in regard to the criminal 

investigation process does not entirely balance the rights of the stakeholders involved in the case. 

Suspects, victims and the society are safeguarded through different measures, however, there is higher 

prioritisation of societal protection as evident in search and seizure and detention durations, even 

though the implementation of warrants do pertain towards greater rights for suspects and victims. 

Ultimately, society has sacrificed personal freedom in order to fortify against greater community 

harm.  

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 


