
 

 

 
 

2014 HSC QUESTION 

To what extent does the criminal investigation process balance the rights of victims, suspects and society?  
 

 

The criminal investigation process is an integral aspect of the legal system that attempts to balance the 

rights of victims, suspects and society by enforcing criminal laws and apprehending those who breach 

the law. This responsibility falls into the hands of police who investigate crimes, make arrests, use 

warrants, interrogate and detain suspects and gather evidence. However, the challenge for society is 

to balance the extent of powers required by police and the rights of ordinary citizens by ensuring they 

do act in a manner that does not compromise, ‘the civil liberties of members of the community’. Issues 

however have arisen when the rights of one group have been favoured during the criminal investigation 

process at the expense of another, revealing the limited extent to which the legal system is able to 

impartially balance the rights of victim, suspects and offenders.  

 

The interrogation and detainment of alleged offenders is a crucial element of the criminal investigation 

process which serves to guarantee that the rights of society and victims are preserved. By questioning 

suspects, police are able to collate evidence and admissions that can lead to charges being laid. 

However, an injustice can occur if the rights of suspects are not upheld by law enforcement officers, 

who must ‘exercise their power responsibly’ during the questioning process. In order to safeguard the 

rights of suspects, the Law Enforcement (Powers and Responsibilities) Act 2002 sets down procedural 

guidelines that must be adhered to in order for the interrogation process to be lawful. It states that 

suspects may only be detained for 4 hours, must be issued a caution and  that minors must in the 

presence of a parent or guardian. Despite this legislation, many instances have arisen where police 

have compromised the rights of suspects in order to guarantee a conviction. This is evidenced in the 

case of R v Ul-Haque (2007) in which Izhar ul-Haque a young man with suspected terror connections, 

was confronted by ASIO officers at night at Blacktown train station, bundled into a car, taken to a local 

park, forced to answer questions and threatened with ‘adverse consequences’ if he did not comply. He 

was then taken to his home where as many as 30 Federal Police and ASIO officers executed a search 

warrant, and continued to interrogate Mr ul-Haque until dawn amid continuing threats. Altogether Mr 

ul-Haque was held and questioned by ASIO for almost 10 hours. Supreme Court Justice Adams would 

found later find that the actions of two of the ASIO officers amounted to, “criminal offences of false 

imprisonment and kidnapping” and that their misconduct was an “unlawful interference with the 

personal liberty of the accused”. The charges against Mr ul-Haque were subsequently dropped, and 

the ASIO officers escaped prosecution for their criminal misconduct. In this extreme example it is 

evident that police abused their powers and compromised the rights of the suspect in pursuit of a 

conviction. Evidently the extent to which the criminal investigation process is able to successfully 

balance the rights of suspects, victims and society is limited.  

 
The criminal investigation process has the responsibility of upholding the rights of both victims and 

society by arresting and charging individuals who are in breach of the law. In order to safeguard the 

Over time, this Parliament, as the representative of the community, and the courts have given police 
certain powers required to effectively fulfil their role in law enforcement. In return for these powers, 
however, police are required to exercise their power responsibly, particulate when these powers 
affect the civil liberties of members of the community, whom the police serve.  



 

 

‘civil liberties of members of the community’ the Law Enforcement (Powers and Responsibilities) Act 

2002 requires law enforcers to hold a warrant in order to gain access to an individual’s premises or to 

arrest a suspect. An application must be made to a judge or magistrate with substantial reasons or 

evidence to justify why the warrant should be granted. This judicial oversight of the warrant system 

helps to protect the rights of suspects and society by preventing excessive police powers and 

decreasing the chance of misuse. However, a conflict arises when the right of victims are denied due 

to a technicality in the judicial guidelines that govern the criminal investigation process. This 

imbalance is evident in the 2014 case of an Muslim-Australian woman who was arrested during terror 

raids in NSW. Despite the woman allegedly verbally abusing and assaulting one of the officers by 

punching him in the face, her charges were dropped after a magistrate found that she was not named 

on the search warrant used to gain access to the premises. This meant that police had no authority to 

arrest, detain or search the woman without reasonable suspicion therefore making the arrest unlawful 

(Sydney Morning Herald, Aug. 2015). Evidently the law in this case favoured the rights of the suspect 

and failed to protect the rights of the victim who in this case was a police officer. It is therefore 

arguable that the legal system occasionally fails to balance the rights of victims, suspects and society.  
 

Biail and remand are critical elements of the criminal investigation process which precariously try to 

balance the rights of victims, suspects and society. The premise of remand is to detain individuals who 

are a perceived threat to the community, therefore protecting community interests by ensuring their 

safety from dangerous beings. Bail on the other hand, protects the accused’s right of the presumption 

of ‘innocent until proven guilty’ by granting the release of individuals awaiting trial into the community. 

However, due to overcrowding in prisons and the individual discretion of judges the ability to contain 

all individuals who are a potential risk to the community becomes impossible. The amount of 

individuals held on remand alone has tripled form 1993 to 2009, this leaves the door open for 

perceived ‘lower-risk’ offenders to be released back into the public. This inconsistent application of the 

law threatens to disrupt the balance of the rights of suspects, victims and society. This is shown in the 

case of Darran Porch, a 30-year-old serial offender who has committed a catalogue of savage attacks 

whilst he was out on bail. His convictions include nine months for brutally beating his wife,12 months 

for abuse of another partner (which included choking and slamming her head against a wall), 

recklessly causing serious injury and damage to property and the list goes on. Whilst out on bail in 

2010, Porch assaulted three policers called to a domestic violence incident and resisted arrest. After 

being released again in 2012, he would soon plead guilty to the another 21 domestic violence 

charges, three driving charges and would be sentenced to 40 months imprisonment. Despite the 

judge being aware of Porch’s history of re-offending whilst out on bail and the violent nature of his 

crimes, on appeal Porch was still granted bail. Evidently, in this circumstance “we have a legal system 

that puts the rights of the criminal above the rights and safety of the victims and of the general public” 

as one of Porch’s victims Kim Shirley aptly stated (Herald Sun. 2013). In the case of bail and remand it 

is apparent that the capacity of the criminal investigation process to equally protect the rights of 

victims, suspects and society is restricted.  

 

Evidently the criminal investigation process has a difficult task in balancing the rights of victims, 

offenders and society. It must ensure that those in breach of the law are adequately dealt with, 

guarantee police powers do not infringe on the rights of suspect and make certain the security of 

victims and the community is paramount. The legal system does this to a extent, however occasionally 

circumstances will arise where the law will favour one group at the expense of another.  


