
 

 

Shelter Essay Summaries 

 

RIGHTS AND OBLIGATIONS OF 

LANDLORDS AND TENANTS  
When, leasing there is legal protection for both landlords and tenants to ensure compliance 

with the law. Under the provision of the Residential Tenancies Act 1987 (NSW) violations 

for infringements upon the rights of both landlords and tenants are awarded adequate 

protection from violations. The relationship between the landlord and the tenants is 

protected to a large extent under existing legal framework through law reform and through 

dispute resolution mechanisms. Through courts and tribunals where an conflict or 

infringement arises surrounding termination, damages and repairs are able to be legally 

resolved, thus enforcing the rights of each party effectively. Thus, despite limitations, the 

enforcement of the rights and obligations of landlords and tenants ensures compliance and justice for the party 

whose rights have been infringed.  
 

• The introduction of the Residential Tenancies Act 2010 (NSW) provided increased attention and 

highlighted the government’s intentions to provide legislative protection to both landlords and tenants 

in NSW. It sets up a tenancy agreement between the landlord and tenant that if breached provides the 

landlord to evict the tenant and the tenant to take legal action. It introduced an increase of 30 days in 

regards to termination on ‘no grounds’  

 
• Tenants have obligations to pay rent on time, refrain from damaging the premises and keep it in 

reasonable condition. Whilst landlords must keeping the residence in reasonable repair, allow the 

tenant quiet enjoyment of the premises without interruptions.  In order to protect the right of landlords 

to a premises free of damages, the legal system ensure bonds are lodged with Rental Bond Board to 

utilise to pay for repairs, pursuant to the Landlord and Tenant (Rental Bords) Act 1977 

(NSW).  This allows for the achievement of justice through protecting property value whilst 

impartially preventing the landlord abusing the bond, thus protecting the tenant.  

 
• A practical application of such tenancy dispute is exemplified in the case of Lin v Cornish (2015) in 

which the NSW Civil and Administrative Tribunal found that the landlord was entitled to utilise the 

$1237 rental bond to pay for extensive repairs to the premises made by the tenant.  

 
• Infringements and breaches of the Residential Tenancies Agreement by both tenants and landlords are 

protected under legislation implemented by the government. It is therefore apparent that both the rights 

and obligations are sufficiently protected by the law.  

 
• The introduction of dispute resolution mechanism provides a successful avenue for the protection of 

both landlord and tenant rights through their accessibility and resource efficiency.  

 
• The implementation of the Civil and Administrative Tribunal Act 2013 (NSW)  was a significant 

law reform for the protection of the rights of landlord and tenants as it provided a specialised dispute 

resolution method for infringements upon the rights of either party. It incorporated over 30 individual 

tribunals into one centralised body in which grievances can be brought. Results in a conciliated 

agreement that is legally binding ensuring compliance. Improves access as it costs only $98 

application, can have telephone hearing for those in regional and isolated areas. Moreover, NCAT is 

available in over 10 different languages, reflecting social conditions of multiculturalism that often 

inhibit the achievement of justice for those leases from foreign backgrounds.  

 
• In NSW 70,000 tenancy cases were lodge to NCAT in 2015-16.  

 
• The ability for NCAT to protect the rights of tenants is evidenced in the case of  Lararevska v Ozturk 

(2017) in 

• which the tenant was granted compensation for the landlord's breach of the residential tenancy 

agreement after her right to enjoy quiet enjoyment of the premises was infringed upon.  



 

 

• However despite the effectiveness of this legal mechanism, the issue arises in reporting incidents has 

decreased due to fear of ‘blacklisting, exemplified by the fact over 82% of cases were lodged by 

landlords (Domain. 2017)  . A survey conducted on National Shelter found that 83% of people survey 

were living fear of being ‘blacklisted’ stating the security of their tenure was low (Renters have little 

security, put up with a lot and fear eviction: survey. ABC Feb. 2017)  

 
• The media has the pertinent role of illuminating incidence of non-compliance, exemplified in the case 

of Andrew Gibson a wheelchair-bound man who featured in a SMH article in May 2017 (When 

Andrew reported mould to his landlord he didn’t expect to be evicted) . He was renting a property 

in Sydney that had half-metre of mould on carpets, and raw sewage leaking into his backyard. However 

after reporting the conditions to his landlord he was given 90 days to vacate the premises. As 

illuminating in the article by Redfern Legal Centre solicitor Kimberly Mackenzie, “A landlord 

currently has the option of terminating the tenancy without needing to give a reason if they are 

not in a fixed-term agreement or when the fixed-term ends” Evidently in this case, similar to many 

other the rights of the tenant are being neglected and abused by landlords and just outcomes are not 

being achieved.  

 

PROTECTION OF THOSE SECURING AND 

PROVIDING SHELTER  
• There is no right to shelter under Australian statute law; however, the Australian government provides 

a safety net with social housing and the first home buyer’s grant. The right to shelter is internationally 

recognised by the Universal Declaration of Human Rights and the International Covenant on 

Social, Cultural and Economic Rights, however, this is not enforceable as no domestic legislation 

has been implemented to recognise the right to shelter.. Law reform in Australia is a substantial aspect 

of the legal system which significantly protects the rights of those who seek shelter, it evolves with 

society’s changing values.  

 
• The law has effectively been reformed to protect those buying shelter, although there are still pitfalls. 

In order to prevent gazumping, the Conveyancing Act 1919 (NSW) was reformed in 1987 to outlaw 

gazumping, however this law was repealed, as it was essentially ineffective.  Through the private treaty 

process, the Conveyancing (Sale of Land) Amendment Act 1990 (NSW)and the (Vendor 

disclosure and warranty) Regulation Act 1986 (NSW) ensures a five-day cooling off period after the 

signing of a contract if 0.25% of the property has been paid for, to prevent gazumping, however there 

is still the possibility of gazumping occurring as the vendor doesn’t legally have to give the cooling off 

period. However, recent media reports in 2013 ack 

• knowledge that the real estate institute informed the population that there would be an increase of 

gazumping in the next few years due to a heated market. Furthermore, the Contracts Review Act 1980 

(NSW) also protects buyers as it forms the need for easements, covenant and it establishes a standard 

contract of sale. Those who seek shelter are further protected through the Torrens Title System, which 

overturns the Old System Title. The Torrens Title, introduced in the Real Property Act 1900 (NSW) 

gives the owner a perfect title and is effective; it was an innovative initiative for the beginning of the 

twentieth century, adopted world-wide. These reviewed acts delineate the effectiveness of law reform 

in this area in protecting the rights of those who seek shelter, however there is no reform to completely 

protect against gazumping. 

 

DISPUTE RESOLUTION MECHANISMS  
 
In order to resolves conflicts that arise in issues regarding shelter is the introduction of dispute resolution 

mechanisms. In order to improve access to lower socio-economic groups numerous dispute mechanism have 

been implemented to provide alternative and cost-effective methods rather than proceeding to court are 

expensive.   
 

NSW Civil and Administrative Tribunal  
• The implementation of the Civil and Administrative Tribunal Act 2013 (NSW)  , (formerly CTTT) was 

a significant law reform for the protection of the rights of landlord and tenants as it provided a 



 

 

specialised dispute resolution method for infringements upon the rights of either party. It incorporated 

over 30 individual tribunals into one centralised body in which grievances can be brought.  

•  

• Results in a conciliated agreement that is legally binding ensuring compliance. Improves access as it 

costs only $98 application, can have telephone hearing for those in regional and isolated areas. 

Moreover, NCAT is available in over 10 different languages, reflecting social conditions of 

multiculturalism that often inhibit the achievement of justice for those leases from foreign 

backgrounds.  

 
• In NSW 70,000 tenancy cases were lodge to NCAT in 2015-16, 

 
• The ability for NCAT to protect the rights of tenants is evidenced in the case of  Lararevska v Ozturk 

(2017) in which the tenant was granted compensation for the landlord's breach of the residential 

tenancy agreement after her right to enjoy quiet enjoyment of the premises was infringed upon.  

OR  
• Ebbelid and Anor v Quin (2014): Pernila and Tomi Ebbelid complained about their landlord Minqyu 

Quin to the tribunal  in regards to a rental residence they were renting in NSW. The tenants alleged that 

the premises were kept in a bad condition with overflowing rubbish, mould,  water leakages, faulty 

smoke and security alarms, a broken air conditioning unit, and holes in the walls.  A 

notable incident included an injury caused to the tenant’s son in which he required 

stitches due to  a blind falling on his head.  These issues were raised with and left 

unattended by the landlord and eventually the tenants were forced to move out. The 

tenants were seeking compensation for urgent repairs and cleaning, damages to 

property including a laptop and the payment of moving costs. The tribunal deemed 

the premises uninhabitable and found that the landlord failed in their obligations to 

provide the premises in a condition that was suitable for habitation.  The landlord 

was ordered to pay the tenants $8,846 in damages and to return the  rental bond. 

Additionally, the tenants were also ordered to pay the $5765  arrears in rent owed to 

the landlord.  

 
• However despite the effectiveness of this legal mechanism, the issue arises in 

reporting incidents has decreased due to fear of ‘blacklisting, exemplified by the 

fact over 82% of cases were lodged by landlords (Domain. 2017)  . A survey 

conducted on National Shelter found that 83% of people survey were living fear of 

being ‘blacklisted’ stating the security of their tenure was low (Renters have little 

security, put up with a lot and fear eviction: survey. ABC Feb. 2017)  

 
• NSW tenancy agreements potentially unenforcable against interstate landlords (ABC News July 

2017) - The legal loophole emerged after the Court of Appeal declared in February that the 
NSW Administrative and Civil Tribunal, which handles a range of small civil disputes, has no 
jurisdiction if one party lives in another state. The ramifications of the decision have cost 
Sydney couple Anna Jacobs and Sefton Darby thousands of dollars after they were forced 
out of their rented Paddington home in April because of toxic mould, they are unable to seek 
the compensation they are entitled to because their landlord lives in SA and the court had no 
authority as they are unable to enforce any law on him.  

 

Community Justice Centres  

 
• Community Justice Centres are another form of dispute resolutions, which in regards to shelter with the 

sale of land, breaches of contract, retail rental and tenancy disputes. By providing impartial mediators, 

free, affordable and accessible access to dispute resolution they assist in protecting the rights of 

individuals in regards to shelter. As an alternative to court,  mediation is the process whereby the 

parties voluntarily choose to sit down together with an independent and neutral person acting as a 

mediator. This process can be faster, cheaper and less stressful than going to a court or tribunal.  

 



 

 

• ‘Neighbour disputes a recipe for disaster: “ Sunday Telegraph May 2012. CJCs across the state 

deal with a total of about 2500 neighbourhood disputes a year, 80 per cent of which are resolved 

through the mediation sessions, Director Natasha Mann said 

 
• However,  they are voluntary and rely on the cooperation of both parties. The decisions agreed upon 

are also usually not legally binding and therefore lack enforceability and can be easily breached.  

 

COURTS AND TRIBUNALS  
• If when buying or selling property, one party fails to fulfil any of their obligations, then the other party 

can sue for breach of contract. This is done before a court and the court can decide to force the 

reluctant party to fulfill promises made in the contract or to compensate the aggrieved party by giving 

them compensation. 

 
• Same NCAT paragraph 

GOVERNMENT ORGANISATIONS  
 

NSW Fair Trading Home Building Service 
• The Office of Fair Trading Home Building Service oversees and controls the quality of the building 

industry in NSW. It has a system of licensing builders, plumber, electricians and other trades people so 

that the public can choose a worker who has a current contractor licence, and can check the status of 

the contractor on the NSW Fair Trading website. The contractor licence can also be used in advertising 

to promote the work as a suitably licenced tradesperson. Also the home building service takes 

complaints from the public about the standard of work and behaviour of a license worker. It will 

attempt to resolve the problem, by ordering the worker to rectify the situation or by sending another 

builder to complete the work. If the complaint cannot be resolved it may be referred to the CTTT. 

 
REFORM - Property, Stock and Business Agents Amendment (Property Reports and Exemption) 

Regulation 2016 - ‘Loophole in underquoting laws to be finally closed by NSW government’ SMH 2016 
- "Underquoting is illegal, misleads prospective buyers and undermines the property market," said 
NSW Minister for Innovation and Better Regulation Victor Dominello.Since the new laws came into 
effect in January, Fair Trading has issued more than $53,000 in fines and 18 penalty 
notices for underquoting.In a blitz on 178 real estate business in March, 44 businesses and four 
individuals were found to be non-compliant with underquoting, advertising, licensing and supervision 
laws.In a blitz on 178 real estate business in March, 44 businesses and four individuals were found to 
be non-compliant with underquoting, advertising, licensing and supervision laws.  
 

• NSW Fair Trading's quarterly enforcement report found the $421,583 netted from disciplinary action 

against 78 offenders of the Home Building Act 1989 from January to March was up from $275,244 in 

the previous quarter. 

• The state's biggest offenders were Steven Miller, aka Mustafa Malas, of Hurstville (fined $48,190 on 

January 5 and given a custodial sentence), Paul Logan of Guildford (fined $75,775 on  January 21) and 

Johnson Bazi of Prairiewood (fined $50,734 on February 2). 

 

NSW Department of Planning  
• The NSW Department of Planning considers and enforces rules about the architectural appearance of 

homes, the character of a street and the effect of a building on neighbours (a consequence of this 

system is that a homeowner is not completely free to alter the home). In 2009 the Department of 

Planning created a new housing code to remedy the problem of long delays in approvals for building or 

renovations. Since, for some minor work for alterations and additions to homes categorised under 

‘exempt development’, owners no longer require council approval. 

 

Rental Bond Board  
• The Rental Bond Board is an independant body administered by the NSW’s Office of Fair Trading. 

The role of the board is to hold a tenants bond for the period of the lease and to return it to the tenant at 

http://www.theleader.com.au/story/2968993/serial-fraudster-hits-again-beware-of-conman-steven-miller/
http://www.smh.com.au/business/consumer-affairs/dodgy-sydney-builder-paul-logan-ordered-to-pay-90475-for-fleecing-customers-20160207-gmo2c8.html


 

 

the end of the lease. The Board will return the bond if the premises are left in the condition in which 

they were found at the beginning of the lease, barring fair wear and tear.  

• In order to protect the right of landlords to a premises free of damages, the legal system ensure bonds 

are lodged with Rental Bond Board to utilise to pay for repairs, pursuant to the Landlord and Tenant 

(Rental Bords) Act 1977 (NSW).  This allows for the achievement of justice through protecting 

property value whilst impartially preventing the landlord abusing the bond, thus protecting the tenant.  

• A practical application of such tenancy dispute is exemplified in the case of Lin v Cornish (2015) in 

which the NSW Civil and Administrative Tribunal found that the landlord was entitled to utilise the 

$1237 rental bond to pay for extensive repairs to the premises made by the tenant.  

 

NON-GOVERNMENT ORGANISATIONS  
 

• The right to shelter is a human right enshrined in the UNDHR Article 25, however it it is not legally 

enforceable in Australia as it has not been ratified and stipulated in domestic law. Many non-

government organisation assist in the rights to shelter by providing assistance, legal assistance and 

advice to those in regards to housing, tenancy, disputes etc.  

• NGO’s operate independently of governments and play a major role in shelter, especially the Salvation 

Army and the Wesley City Mission, which provide emergency housing assistance for those who find 

themselves without shelter. 

• The Tenants Union was formed in NSW to advise tenants of their rights and to help them if a dispute 

with their landlord is brought before the CTTT. 

 

THE MEDIA  
• The media is an integral mechanism in response to the contemporary issue of housing affordability. In 

recent years, an influx of media articles, programs aN d reports have brought the issue of housing 

affordability to the forefront of political discussion and debate. They have illuminated the plight of 

Australians experiencing housing stress evidenced in the case of the Guirguis Family of 4 who live in 

Bexley North and have unsuccessfully tried for 18 months to upgrade to a larger home, but has been 

unable to do so due to the housing crisis (ABC News May 2017). The 4Corners program ‘Home 

Truths’ further delineated this issue, revealing how the median prices in Sydney has almost doubled in 

10 years from $530,000 in 2007 to over $1.15 million in 2017. The media has been an imperative 

avenue to incite public discourse, elicit quick responses from MPs bringing the issue to Australians all 

over the nation, and providing a voice to the Australian people, highlighting it’s effectiveness. 

Additionally it has undoubtedly induced the political climate and pressure that has led to significant 

reform in regards to housing affordability apparent in, “Premier Gladys Berejiklian announces new 

housing affordability reforms (SMH 1st June 2017) in which changes to the foreign investment rate 

will rise from 4% to 8% and changed to stamp duty will be introduced. Evidently whilst media has no 

direct authority to make legislative changes it has the ability to change legislation, it has the influence 

to incite change and public discourse on an issue in regards to shelter possibly giving rise to reform.  

 
• The media has the pertinent role of illuminating incidence of non-compliance, exemplified in the case 

of Andrew Gibson a wheelchair-bound man who featured in a SMH article in May 2017 (When 

Andrew reported mould to his landlord he didn’t expect to be evicted) . He was renting a property in 

Sydney that had half-metre of mould on carpets, and raw sewage leaking into his backyard. However 

after reporting the conditions to his landlord he was given 90 days to vacate the premises. As 

illuminating in the article by Redfern Legal Centre solicitor Kimberly Mackenzie, “A landlord 

currently has the option of terminating the tenancy without needing to give a reason if they are not in a 

fixed-term agreement or when the fixed-term ends” Evidently in this case, similar to many other the 

rights of the tenant are being neglected and abused by landlords and just outcomes are not being 

achieved.  

 

 

CONTEMPORARY ISSUE: DISCRIMINATION  



 

 

• The contemporary issue of discrimination in the housing and rental markets in Australia. Despite being 

prohibited under anti-discrimination legislation, incidences of tenants and individuals being 

discriminated against are prevalent and on the rise. Numerous legal and non-legal mechanisms are in 

place in attempts to find those who discriminate accountable through the courts and NCAT.  

• State and federal laws make it illegal to discriminate against a person seeking shelter in Australia. 

However, the issue of compliance arises when incidences of discrimination are prevalent, particularly 

in the rental market.  

• The implementation of the Anti-Discrimination Act 1977 (NSW)   prohibits discrimination on the 

basis of a broad range of categories including race, gender, age and marital status. However due to 

difficult to identify and enforce this legislation, the fact that a survey conducted by National Shelter 

found that 50% of all renters reported experiencing some form of discrimination in the past 5 years is a 

testament to this.  

• ‘A white face can be a big help in a discriminatory housing market’ The Conversation Feb 2016 - 

. Agents were three to four times more likely to offer Anglo (but not minority) testers an individual 

appointment to inspect the property, to ask Anglo testers about their housing needs and to tell them of 

other available housing. Agents also gave Anglo testers information about the application process that 

the minority partner was not given (such as the deadline for applications). And, although agents did 

this in only a small number of cases, they were more likely to contact Anglo compared to minority 

testers after the inspection. 

• Unsettled: Life in the Private Market Discrimination Stats (2016)  

• This includes discrimination for having a pet (23%), for receiving government payments (17%), on the 

basis of age (14%), for having young children (10%) and being a single parent (7%). Discrimination on 

the basis of race (6%), for needing to use a bond loan (5%), gender (5%), disability (5%) and sexuality 

(2%) are also experienced, though are less common.  

• ‘Aussie tenants get a raw deal’  Choice Feb. 2017  

• Difficult to prove as shown in cases of Kyriakou v Long (2015) and Takavarasha v Gomes 

(2017)  directed to NSW Civil and Administrative Tribunal - Administrative Tribunal and EquaL 

Opportunity Division.  “It is unlikely that a Tribunal hearing this case would conclude that the 
directive discriminated against Mr Kyriakou on the grounds of his race”  

 

SOCIAL HOUSING  
• Public housing was introduced by the Commonwealth and State Housing Agreement Act 1945 (Cwlth) 

in an attempt to ensure a good standard of accommodation for all. Housing NSW operates under the 

Housing Act 2001 (NSW); all tenants are covered under the Residential Tenancies Act 2010, giving 

them full access to NCAT. However, although this is positive, in 2011 there were over 173,000 people 

on waiting lists. Recent media reports have delineated the issue of Miller’s Point social housing tenants 

who are being evicted, 300 properties will be sold and the profit use to produce over 1500 new 

properties. Although this will alleviate the public housing crisis, it is inequitable for the tenants who 

were guaranteed security of tenure. The overwhelming demand in comparison to resources highlights 

the ineffectiveness of law reform in protecting those who seek shelter. 

• Arguably the most imperative service offered to prevent homelessness is social housing or 

government-subsidised housing. ✓ Originating in 1945 the scheme intended to provide housing for 

those unable to purchase or rent their own. Whilst this response has been integral in alleviating the 

issue of homelessness to a varying degree, today it remains largely underfunded and inadequate. 

• The waiting list in NSW is extremely long and arguably highlights the inadequacy of social housing in 

NSW. The quality of life is undoubtedly diminished for individuals seeking social housing, particularly 

in many areas where 1 & 2 bedrooms in Riverwood, Canterbury, Penrith, Parramatta are all over +10 

years. In 2016, 194,000 households were on housing assistance waiting lists, inevitable due to the 5-10 

year average waiting time, highlighting the shortage of government-subsidised housing.   

• This issue illuminated in the A Current Affair episode ‘Housing Crisis’ (16th May 2017), where 

Shadow Minister for Social Housing Tanya Mahaelik stated, ‘if we continue to go  at this rate we 

simply won't have the housing available for the thousands of families and older people that are 

desperate for housing”  

• However, according to the statistics 59% of household who received public rental housing and 

community housing were homeless prior to commencing their public rental housing tenancy (AIWS, 

2016). This is indicative that social housing is being designated to those who are of the greatest need.  

• However, as these governmental departments are adamant on decreasing homeless, other departments 

are inadvertently causing others to become homeless. This is illuminated in a report by the Law 



 

 

Foundation in 2015 where the Department of Housing was found to be partially responsible for 

individuals facing financial disadvantage to become homeless, in one particular case a woman stated, 

“When social security cut me off the dole, I was made homeless. No money to pay rent. That was it.” 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


