
 

 

LEGAL STUDIES PRACTICE SAC 

 

1. The Commonwealth Constitution’s legislative powers are divided between Commonwealth and State 
parliaments. Through establishment of the Constitution at the time of federation, specific powers were granted 
to either state or Commonwealth Parliament.  

 
Specific powers, outlined in section 51 of the Constitution are those that grant the Commonwealth the power to legislate 
in different areas and are specified in the constitution. There are 40 areas in which the Commonwealth is able to 
legislate with respect to. Specific powers were granted to the Commonwealth to ensure the “peace, order, and good 
government”. Specific powers can be either exclusive powers or concurrent powers, and an example of specific powers 
is taxation.  
 
Exclusive powers are those powers that are both are specified in the Constitution, and have been made exclusive to the 
Commonwealth in which the Commonwealth is the only parliament able to legislate in such areas of exclusive power. 
State parliaments are therefore not able to legislate in areas of exclusive power. For example, s115 of the Constitution 
states that the “states shall not coin money”, therefore making the coining of money an exclusive power, only for the 
Commonwealth to legislate on.  
 
Concurrent powers are those that are outlined in the Constitution, and granted to both the State and Commonwealth 
Parliament. This means that the Commonwealth and State Parliament are able to legislate in the specified area, 
however s.109 of the Constitution states that if there is an inconsistency between the Commonwealth and State 
legislation then the Commonwealth shall prevail to the extent of the inconsistency, thus meaning that the state’s 
legislation will be left invalid, to the extent of such inconsistency. An example of a concurrent power is marriage.  
 
Residual powers are those that are not specified in the Constitution. These powers are left only with the States, as they 
are not specifically outlined in the constitution, meaning that the Commonwealth is not able to legislation on such areas. 
Some examples of residual powers include education and public transport.  
 
2) Section 109 of the Consitution may affect this law if challenged by the High Court if there is an inconsistency between 
legislation created under the Marital Status Act 2009 by Victorian Parliament, and relevant areas of the 
Commonwealth’s legislation. Section 109 states that in the presence of an inconsistency between the State and 
Commonwealth, that the Commonwealth should prevail to the extent of the inconsistency between legislation, and thus 
the state’s legislation should be left invalid, to the extent of such inconsistency.  
 

3a) The Commonwealth Constitution restricts the Commonwealth’s law making powers through stating that the 
Commonwealth is prohibited to restrict the free trade between states, under s92 of the Constitution. ==== 
 
b) The Commonwealth Constitution restricts the state parliaments’ powers, in which it states that there must be free 
trade between states, meaning that the states are not to profit from interstate trade of goods. === 
 
4a) One mean of changing the Constitution is through referendums. In order to propose a referendum, there are many 
steps that must be taken, before it can be deemed successful or unsuccessful. Firstly, a need for change must be 
recognised, where it is seen that there is some section or wording of the constitution that is no longer consistent with the 
needs and values of the public. Secondly, a Constitution Alteration Bill must be proposed, in which the Bill will progress 
through parliament in the same way as a regular Bill. Therefore, the Alteration Bill must gain support from both the 
Upper and Lower House of Parliament, or if the Governor-General allows, it may be passed through the same house 
twice if the other house does not approve. After having support from parliament, the proposed referendum is then 
presented to the public (between 2-6 months after), in the form of a yes/no vote. In order to be successful when 
proposed to the public, the referendum must receive a double majority. This means that the referendum must receive 
both a majority of Australian voters supporting the proposed change to the Constitution (with more than 50% voting 
‘yes’), and also a majority in majority of states. The proposed referendum must receive such majority in 4/6 states, 
otherwise it will not progress onto Royal Assent. If the proposed referendum gains support from both parliament and the 
public, it will be presented to the Governor-General for Royal Assent. If granted, the referendum will be passed and the 
Constitution will be changed.  
 
b) The 1967 Referendum concerning Aboriginal Australians changed the division of law-making powers. Prior to the 
success of this referendum, Section 51 of the constitution stated that the Commonwealth was able to make specific 
laws to all races in any state, except people of Aboriginal race. Additionally, section 127 of the Constitution stated that 
Aboriginal people should not be counted in population statistics. When the referendum passed, it was seen that section 
127 was deleted in its entirety, to remove the prohibition of Aboriginal Australians being counted as part of the 
population, thus demonstrating the inclusion of Aboriginal Australians by the public. Section 51 of the Constitution was 
also amended, where the exception of Aboriginal race concerning specific laws was removed, thus allowing the 
Commonwealth to legislate concerning Aboriginal Australians in the same way they could with other races. Thus, the 



 

 

legislative powers of the Commonwealth were increased, granting them another area to have the power to legislate 
on.   === 
 
5) The process of changing the Constitution by referendum can be very time-consuming and expensive, however is 
possible. Whilst only 8 referendums of 44 proposed referendums have been successful, there are various factors which 
impact the success of the referendum.  
 
The process of a referendum can be seen as effective, and possible. A strength of the referendum process is that 
referendum’s precise requirements and timely process allow for protection of the Constitution, where proposed changes 
that are not fully thought out or comprehensive, or that will not achieve support are not presented to the people, thus not 
spending money on referendums that will be unsuccessful. Whilst the process of a referendum does protect the 
Constitution by ensuring that money is not wasted on proposed referendums that will be unsuccessful, the cost of those 
that are presented to the public and that do follow the process of a referendum and are unsuccessful are extremely 
costly. For example, the 1999 referendum cost $66 million, and was unsuccessful.  
 
The process of a referendum also allows for the larger states to not be of more importance than the smaller states, 
meaning that the views represent those of all states, regardless of population. The factor that affects the likely success 
of the referendum known as the double majority ensures this. As the proposed referendum is required to gain support 
from Australian voters (having 50+% per state), it is also required to have support from a majority of states, thus abiding 
by the requirement of a double majority. This protects the less populated states, as their views are just as impacting on 
the success of the referendum as the larger states are, as proposed referendums are only able to lose two states’ 
support. However, some states’ tend to be more conservative than others, and resistant to change, meaning that their 
views that may not be representative of Australia’s entirely can result in a merited referendum failing.  
 
=== 
 
6a) The High Court’s interpretation is another way in which the Constitution can be changed. When a case is presented 
to the High Court, they are able to decide how to interpret the Constitution, however the High Court is not allowed to 
interpret the Constitution until a case is presented to them. Whilst the words of the Constitution are not changed when 
the High Court interprets the Constitution, the meaning of the Constitution can be explained or extended, thus changing 
how the public understands the Constitution. === 
 
b) One High Court case is the Brislan 1935 case, where Brislan was charged for owning a wireless, however not having 
the required licence. Brislan challenged this, stating that the Commonwealth was acting out of its power stated in the 
Constitution, which explains that the Commonwealth had power to legislate on areas of “other like services”. Brislan 
believed that wirelesses did not fall under “other like services”. The High Court found to be in favour of the 
Commonwealth, as they interpreted “other like services” to include wirelesses, thereby extending the meaning of such 
passage to be inclusive of such devices,  increasing the understanding of the section of the constitution.  
 
Another High Court case was the Tasmanian Franklin Dam Case, in which the Tasmanian government wished to build 
a dam on the Franklin river, yet was restricted by the Commonwealth. Tasmanian government challenged this 
prohibition, seeing the case to the High Court. Whilst the environment was a residual power, they believed that they 
should be the ones to legislate on matters concerning the river, however the Commonwealths stated that they had an 
obligation to international treaties concerning heritage-listed sites. The High Court interpreted the Constitution so that 
matters of the dam were under power of the Commonwealth, as it was seen that the obligation to international treaties 
did concern the river, thus making the Commonwealth successful in prohibiting the building of the dam.  
 
7) The referral of powers is one way in which the division of law making powers between state and commonwealth 
parliament can be changed. In areas of residual powers, the states’ can refer their powers to the Commonwealth in 
areas that the state believes the Commonwealth can be more successful for legislating in this area.  
 

 


