
 

 

 

Family Essay Summaries 

ADOPTION  
Adoption transfers parental rights and responsibilities from the biological parents to the 

adoptive parents. The best interests of the child are the paramount concern in the selection 

of adoptive parents, with the interests of the adults secondary.  
 
NATIONAL / INTERSTATE ADOPTION  

• Adoption is consent on the part of the biological parents to relinquish all rights 

and give up the child. Following the consent, the birth parents can change their 

mind during a thirty day cooling off period. If the child is 12 or more, they he/shre 

must also consent to their adoption. In 2015-16 there were 278 adoptions  

 
• Adoption in administered in NSW by the adoption of Children Act 1965 (NSW), the Adoption of 

Children Act 1982, and Adoption Act 2000 (NSW). As state and territories have jurisdiction over 

adoption, inconsistencies can occur evidenced in the discrepancy between NSW and SA law in relation 

to same-sex couple adoptions. Under the Adoption Amendment (Same-Sex Couples) Act 2010 

(NSW) adoptions for same-sex and de facto couples was legalised, however same-sex adoption 

remained illegal in SA until February this year. This not only highlights the diminished responsiveness 

of the legal system in regards to adoption, but illuminates the issue of inconsistency amongst adoption 

legislation in Australia.   

 
• Furthermore faith based adoption services such as Anglicare and CatholicCare can also refuse to place 

a child with a same-sex couple without fear of breaching anti-discrimination laws.  

• “Foster child adoption rates at record highs in NSW due to streamlined laws” ST July 2017 - Record 

adoption rate in NSW 90% increase from 2016. The article also divulged how the Adoptions 

Taskforce set up by the NSW government cleared the backlog of cases after 24 million dollars of 

funding was designated.  

 
INTERNATIONAL ADOPTION  
 

• Under the Hague Convention in the Protection of Children and Cooperation in Respect of 

Intercountry Adoption 1995 inter-country adoptions must meet certain ethical requirements that are 

in line with Australian society expectations  

 
• The legal system responded to the lowest rate of inter country adoptions in the 2013-14 which were the 

lowest in Australian history (AIHW) by introducing The Intercountry Adoption Australia service 

was launched which includes a new national website and telephone information line.  It was intended 

to “act as a guide for prospective preens trying to navigate the mountains of domestic and foreign 

red tape that often allows the adoption process to a crawl” (New agency to guide parents who want 

to adopt children from overseas)  

 
• Over 3 years the waiting time for families adopting overseas in 2015-16 has decreased from 5 to 3 

years, highlighting the efficiency of new international adoption programs and support.   

 
• “Australia’s Adoption Laws failing our Children Reports Suggest”  (SMH, Dec. 2014) : - 

Australia has one of the lowest rates of adoption amongst OECD countries, particularly in relation to 

adoption from care.  

 
STATE AND FEDERAL??  
DIFFICULTY OF DEFINING FAMILY AND CHANGING CONCEPT OF FAMILY??  
LEGAL RIGHTS AND OBLIGATIONS OF PARENTS AND CHILDREN  
 



 

 

DIVORCE 

 
• Couples who wished to divorce were required to establish ‘fault’ under the Matrimonial  Causes Act 

1959 (Cth). In order to seek a divorce one or both spouse had to admit to behaving in a way which 

undermined the marriage including adultery cruetly, insanity or desertion.  

•  

• Prior to 1975, divorce proceedings were both ineffective and inefficient in reposing to relationship 

breakdowns. Under the Matrimonial Causes Act 1959 (Cth) one of the fourteen ground including 

adultery, desertion etc. In response to the needs of a changing society, the Family Law Act 1975 (Cth) 

was introduced bringing with it the ‘no fault’ divorce - making the sole ground for divorce the 

‘irretrievable breakdown’ of the marriage. The set separation period of 12 months and the instigation of 

application lodging at the Family Court, a specialised court for family law, to easier dissolutions of 

marriage.  

 
• One method to achieve justice for parties is to assists in the contention of the divorce through 

counselling or otherwise via alternative dispute measures. Beside the employment of the ‘kiss-and-

make-up’ clause encouraging reconciliation, couples are required to undergo counselling and take part 

in mediation services  

• Australian divorce rate means half of us aren’t in ‘nuclear’ families (Herald Sun Oct. 2016)  

• According to the Australian Bureau of Statistics, 21,840 divorces in 2014 involved more than 40,000 

children. 

 

 

 

DOMESTIC VIOLENCE  
• Crimes (Domestic and Personal Violence) Act 2007 (NSW) contained specific protection and 

offences for DV offenders and victims  

• Legal measures had been introduced in an effort to fix the laws which place women in an unequal 

status to women under the law, especially in regards to domestic violence an  issue which affect 1 in 3 

women in Australia. To deal with domestic abuse and comply with Convention on the Elimination of 

Violence against Women (1979) , the government has outlawed sexual assault within a marriage, 

recognised battered wife syndrome for abused women who kill their husbands.  

• Women’s National Justice Strategy, a scheme which provides 12.3 million for the establishment of 

a national network of legal centres for women affected by domestic violence. These legal 

mechanisms not only protection the individual rights under the law yet also increases the accessibility 

of legal services to women including representation, advice and assistance, of which they are often 

denied to by the financial barrier and the designation of legal aid predominantly to criminal cases rather 

than family law.  

• Additionally the Crimes (Domestic Violence) Amendment Act  (1982)  introduced Apprehended 

Domestic Violence Orders (originally AVOs) that women could take out to ensure their safety against 

violent beings and reduce the number of incidents, they are highly accessible with over 22,000 taken 

out annually. However, these ADVOs have been proven to not be entirely effective exemplified by the 

case -  

• R v. Gavin John De Beyer (2017) who brutally stabbed his fiancé despite having numerous AVO’s 

taken out against him since 1999. Domestic Violence NSW Executive Moo Baulch labelled them as 

nothing more than a, “piece of paper’.  

 
• BOCSAR data highlights the prevalence of recidivism among domestic violence offenders, reflected 

in the fact the number of breaches has risen 6% from 2015-2017 and sexual assaults have risen by 

14.5% in the past 5 years despite the creation of a Domestic Violence Task Force. In addition, out of 

all the intimate-partner homicides in NSW in the past decade 32.5% have been the subject of an 

AVO. (Years of ADVOs failed to protect allegedly murdered mother of five Sharon Michelutti Feb. 

2016.)  However DV related incidents have stabilised in the past 2 years.  

 
• An article by The Conversation, Domestic violence orders need stronger enforcement (Aug, 2014) 

revealed in a study that “a number of women complained that police did not act on breaches, did not 



 

 

treat the breach as serious and were only interested in breaches that involved physical violence”. This 

demonstrates the power of the media as a non-legal method as it informs the public of the holes in the 

enforcement of domestic violence laws and the trivialisation of domestic abuse in the eyes of the 

police. If we are to eliminate the domestic violence in our society we need to address this issue and 

give police and courts stricter and more flexible powers to apprehend and punish perpetrators of 

domestic violence and women.   

 
• R v Hickey (1995) - first use of battered woman’s syndrome  

• R v Abrahams (2013) - offence were maximum  sentence of 22 years imposed DETERRENCE  

 
• ‘Funding boost to combat domestic violence’ (new.com.au July 2017) - Indigenous communities will 

receive $25 million in federal funds to combat domestic violence.   

 
• The NSW government recently announced the NSW Domestic and Family Violence Prevention and 

Early Intervention Strategy 2017-2021 which sets out a direction for the way government agencies, 

NGO’s and communities design and implement prevention and early intervention strategies in the 

future. This exemplifies the legal systems priority of social crime prevention by shaping the 

environment to prevent violence from occurring in the first place conveying the responsiveness of the 

legal system.  

 
• It Stops Here focuses on safer pathways for victims, better criminal justice, prevention and early 

intervention, skilled workforce and a better service response.  

• It Stops Here progress report 2017 -   48 aboriginal DEV workers trained in the diploma of community 

services work. Accredited training delivered to 63 dev workers. Over 4000 victims referred for support. 

A 24/7 men’s telephone counselling and referral line to help stop the violence, $526,0000 for 4 target 

community DFV prevention projects 

• Morein & Morein (2017) - The presumption in favour of equal shared parental responsibility has been 

rebutted by the fact of family violence. Highlighted that the ‘children need to be protected from the 

risk of further psychological harm caused by the parent’s toxic relationship’  (BEST INTEREST 

OF THE CHILD)  

 

 

COURTS AND DISPUTE RESOLUTION METHODS  
 

• The Family Court of Australia is a specialised court outside the judicial hierarchy established in 1975 

to administer the Family Law Act 1975 (Cwth) This court has jurisdiction over separation, divorce 

and any other dispute related to marriage. However, matter concerning domestic relationships come 

under state jurisdiction and the state and territories (with the exception of WA). The court has three 

function: counselling, mediation and adjudication. High profile campaigners Rosie Batty and Hetty 

Johnson are currently campaigning for a royal commission into the inadequacy of the Family 

Law Court, (Family Law Inquiry Inadequate: Batty. Sky News July 2017)  

• The Federal Circuit Court of Australia was established in 1999 with similar jurisdiction to alleviate the 

burden on the Family Court. This has improved accessibility and reduced waiting time. It deals 

application for divorce, property disputes, parenting orders, enforcement of orders made by either 

court, location and recovery orders, determination of parentage and recovery of child bearing expenses. 

• Under amendments to the Family Law Act in 2011, all court officers and family dispute resolution 

practitioners are required to report any suspicions of child abuse to the Family Court.  The Court would 

advise the concerned agent for example FaCS in NSW. 

 
• Family Court underfunded, letting people down, chief justice says (ABC News May 2017.) , 

Australia’s Family Court is letting families down because of huge backlogs and lack of resources, the 

systems Chief Justice Diana  Bryant says. There is an average of 17 month wait from filing to 

hearing with some individuals waiting up to 3 years to get their case to trials. “There are vulnerable 

people caught up in the system and at the moment  we are powerless to do a lot about it “ 

http://new.com.au/


 

 

•  The accessibility of such courts and the need is evidenced the fact that in 2015-16 almost 85,000 

family law application were filed to the Federal Circuit Court and more than 20,000 made to the 

Family Court.  

• The Chief Justice said the court was so under resourced it had no ability to provide any post-order 

service to check whether family orders were being complied with. The issue of compliance in the 

family law system is therefore called into question and diminishing  its effectiveness.  

• The article illuminates the issue with the story of Tom a man which took him 3 years and over 

$100,000 to get a family order giving him access to his children after his separation, but despite this 

has not seen them in over a year. “The Family Court system is a lengthy process, costly and I don’t 

have a lot of faith that if I go back one more time my partner will comply”  

 

• In order to improve access they implemented new technological strategies to increase their resource 

efficiency. Services on LiveChat which has received over 110,000 live chats conducted and usually 

applying for a divorce and parenting applications are the most common. They also have a Youtube 

channel which helps litigants prepare and understand court processes including divorce and mediation.  

• However, the efficiency of the court is apparent in that according to it’s 2015-16 annual report more 

than 48% of judgement were not delivered after three months and 30% were waiting for 1-2+ 

years with their applications still pending.  

 
Effectiveness in relation to domestic violence  
The Magellan cases involves allegations of serious physical or sexual abuse of a child and undergo special case 

management. It relies on collaborative and strong interagency coordination, in particular with state and territory 

child protection services. Legal aid for Magellan cases is uncapped. The court has been successful in the past 4 

years in reversing the inadequacy between the number of Megallan cases started and not finalised.  Jarvis & 

Beaumont (2017) significant sexual abuse of child. Judge found that father was only allowed supervised 

visitation once or twice a year.  
 

• Family Law National Enquiry Centre (NEC) provides family law telephones, email  and LiveChat 

services to the Family and Federal courts. They received over 286,000 called in 2015-16, 70,000 

emails sent with over 80% replied to within two days. However only 24% of calls made reached 

its performance target. Through the NEC, 12,000 divorce requests were process and over 80 000 

divorce orders sent to client.  

 
• Faukland & Shikia (2016) - Husband did not comply with two previous order established in the 

Federal Circuit which restrained the husband disposing of a motor vehicle without the wife’s 

permission . He subsequently sold the vehicle and used the money on gambling and drugs. Court in 

regards to property between him and his wife. The imposition of 12 month suspended sentence.  

• 13% of family law cases drag on or more than two years.  

 
• Morein & Morein (2017) - The presumption in favour of equal shared parental responsibility has been 

rebutted by the fact of family violence. Highlighted that the ‘children need to be protected from the 

risk of further psychological harm caused by the parent’s toxic relationship’  (BEST INTEREST 

OF THE CHILD)  

 
• New legislation passed in 2014 (Child Protection Legislation Amendment Act 2014 (NSW) which 

focuses on the safety and wellbeing of children which requires child protection authorities to 

investigate whether putting a vulnerable child up for adoption is preferable to placing the child in 

temporary foster care.  LINK TO ADOPTION INCREASES EFFECTIVENESS/LAW REFORM  

 

NON-GOVERNMENT ORGANISATIONS  
There are a number of non-governmental organisation providing support to families and individuals who are 

experiencing difficulties in this area of law. Some of these organisations who are operated by churches such as 

Anglicare, Centacare and the Salvation Army for example. Relationships Australia and the Smith Family are 

examples of organisation which do not have a church link. The diverse range of NGOs provide services to 

children, young people and their families , the non-government sector plays a key role in child protection and 

wellbeing.  
 



 

 

• White Ribbon Campaign: The Polished Man Project Man project where men are urged to wear nail 

polish between Sep 1 and 15 to fundraise programs to address Many NGOs have been also been 

established to aid those suffering domestic abuse, such as the White Ribbon an organisation which 

advocates for a change in social norms, attitudes and behaviours that are at the root of the issue. They 

run numerous campaigns to gain public awareness by trying to get men involved, 52 million saw their 

campaign on Facebook. Their ‘Breaking the Silence’ is a free, professional learning program for 

schools which intends to prevent the perpetration of violence against women. By using a method of 

education they are able to get to the root of the issue, however they have very limited abilities and 

domestic violence is still very much an ongoing issue in our society despite the work of non-legal 

measures such as this. A society in which one women a week dies at the hands of their partners, only 

20% of women are willingly to report a sexual assault and where the conviction rate is under 5% is one 

in need of improvement. 

 
• Association of Children’s Welfare Agencies is body representing agencies that provide direct 

services to vulnerable children, young people and their families. Their core work is to promote the 

safety and wellbeing of children in out-of-home-care and those who are at risk of abuse and neglect. 

They lobby and place pressure state and federal government on a regular basis to bring about positive 

systemic change to improve the lives of children, young people and families in need. Another advocacy 

group is the CREATE Foundation is the national peaks body for children and young people   

 

MEDIA  
 
The media draws public attention to perceived injustices in the system relating to family law.  

• The Family Law Courts have embraced these new media technologies, placing ‘self-help’ guides, 

brochures and forms, and links to other sites on their internet site, and establishing the National 

Enquiry Centre to answer telephone and e-mail enquiries about general court proceeding sand 

individual cases, as well as referrals to legal advice and other services, and the provisions of forms and 

publications.  

 
• The courts have effectively used these new media technologies to provide better information about 

rights and obligations under family law, as well as additional support services.  

• They are also aware of the need to protect the privacy of individuals, restricting how the media publish 

court proceedings and so balancing the provision of information and legal direction with protection of 

personal information about separating families.  

 
• Agency of reform and imperative in putting pressure on the government to increase funding for this 

issue. The case of Jean Majdalawi, was used by the media to raise awareness about the plight of 

women with violent ex-partners. Public outcry following the media coverage of the story resulted in the 

NSW government implementing reforms that improved security for women who take out AVOs 

against violent individuals. 

 
• The Australian Government has launched ‘Stop It at The Start  campaign in 2016  a prevention 

campaign funded by all state and federal governments aimed at reducing violence against women in 

future generations. It aims to address the social factors which perpetuates the cycle of violence.  

 

RECOGNITION OF SAME-SEX RELATIONSHIPS  
• The recognition of same-sex relationships is still not defined in the Marriage Act 1961 (Cth), which 

means that same-sex couples can not marry under Australian law. Same-sex couples are defined as ‘de 

facto’ couples, under the Property (Relationships) Amendment Act 1999 which removed any 

discrimination against same-sex couples that was evident in previous acts e.g. terms such as ‘mother’ 

and ‘father’ being amended to ‘parent’. The concept of same-sex marriage is still illegal, as the 

definition of marriage in Australian based on the precent set in Hyde & Hyde v Woodmansee (1866), 

which stated the legal definition of marriage as the ‘voluntary union for life of one man and one 

woman, to the exclusion of all other’. The definition was reiterated in the Marriage Legislation 

Amendment Act 2004  which prevented same-sex marriage being entered into in Australia.  

 



 

 

• The Australian Human Rights Commission (AHRC) conducted an equity into the impact of 

discriminatory laws on same sex couples  and their children. The Same-Sex: Same Entitlements report 

which found that 58 federal laws discriminated against same-sex couples n the area of financial and 

work-related entitlements breaching the International Covenant on Civil and Political Rights. While 

The Miscellaneous Acts Amendment (Same-Sex Relationships) Act 2008 (NSW) granted equal 

parenting rights for the female partners of mothers, and both are listed as mothers on the child’s birth 

certificate. This change gives children born into same-sex relationships equal rights to inheritance from 

both ‘parents’ and protects the rights of both mothers in matters involving the children if the 

relationship were to end.  

 
• Under the Family Law Amendment (De Facto Financial Matters and Other Measures) Act 2008 

(Cth), property and maintenance matters for separating homosexual couples are determined by the 

Family Court or the Federal Magistrates’ Court. The Act extends the definition of ‘de facto’ to include 

two people who are not married or related by blood who live together ‘on a genuine basis’. The Act 

does not distinguish between a relationship between two people of the same or opposite sex.  

 
Non-legal responses: 

• Responses to the reforms have been varied, ranging from complete support and criticism of the various 

state and federal governments for not going far enough, to individuals and groups who are highly 

critical of any added protection of the rights of same-sex couples.  

• In 2007, the Commission’s report Same-Sex: Same Entitlements recommended amending federal 

laws that discriminated against same-sex couples and their children in the area of financial and work-

related entitlements and benefits. Other groups that actively lobby and campaign for the legal rights 

and social equality of gay and lesbian couples include Australian Marriage Equality and the Gay 

and Lesbian Rights Lobby.  

 
• Australian Marriage Equality argues that the legally recognised institution of marriage shouldn’t 

exclude these couples. A different classification sends the message that their relationships are of a 

lesser standard or character and that the people are second-class citizens.  

• The Gay and Lesbian Rights Lobby has a wide-ranging agenda, including lobbying government and 

the media to address discrimination, educating the gay and lesbian community on their rights and 

providing referrals to legal and welfare services.  

• Most of the lobby groups that oppose equal rights for homosexual couples have a religious affiliation, 

such as the Australian Christian Lobby. Under the current discrimination laws, religious groups 

continue to be able to discriminate on the basis of sex, sexuality, race, disability and age. 

 
Responsiveness of the legal system: 

• In order to change the law, courts have to be willing to act. A significant number of politicians must 

support legislative reform, and there also needs to be a societal change. Law reform bodies have the 

task of investigating and recommending changes.  

• The Anti-Discrimination Board of NSW administers the anti-discrimination laws of NSW. It has 

made a number of submissions to both state and federal governments concerning changes to current 

legislation that are necessary in order to provide same-sex couples the same legal rights and protections 

that are now enjoyed by married couples.  

• However, arguments against the recognitions of same-sex relationships continue to exert an influence 

in the public sphere. The legislative changes to de facto entitlements by the Rudd government in 2008, 

while welcomed, sat alongside continuing refusal to amend the Marriage Act to permit same-sex 

marriage.  

• Internationally countries including; Belgium (2003), Canada (2005), England and Wales (2013), 

France (2013), NZ (2013), Ireland (2015), USA (2015) have legalised gay marriage  

• 2016 Census the no of same sex couples is 46,800 up by 39%  

 
• Same-sex marriage has been on the political agenda in Australia for several years, as part of the 

broader debate about the legal recognition of same-sex relationships.Currently debate remains over 

how to pass marriage equality in Australia rather than if, as bi-partisan support for marriage equality 

has been made evident (numerous exceptions)  The Liberal government proposed the Plebiscite 

(Same-Sex Marriage) Bill 2016 however, the Labour government blocked it. (Same-sex marriage 

plebiscite bill blocked by Senate. ABC News Nov. 2016.  



 

 

 
• Key facts about marriage equality in Australia and around the world: 62% of all 

Australians, 72% of Australians with children, and 74% of Labor voters believe same-sex 
couples should be allowed to marry. 75% believe the reform is inevitable. 

 

 


