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Entitlement to a fair and unbiased hearing 

An effective legal system provides structures and procedures that facilitate a fair hearing or trial, 

free from bias. This means that all people should have an equal opportunity to present their case, 

and be treated equally when appealing in court and be subject to the same rules and processes.  

Adjudicators (judges and juries) should be independent and impartial. The strict rules of evidence 

and procedure that exist within the adversary system ensure that only reliable evidence is admitted.  

Having a jury decide the outcome of a case reduces bias, as the decision is being made by a group of 

the accused/defendant’s peers who are independent of the case and impartial. Judges and 

magistrates are independent of the case before them. If there is possibility of bias/inequality, the 

aggrieved party may choose to try to appeal the case.  

Effective access to the legal system 
All people should be aware of their right to take a matter to court, a tribunal or other dispute 

resolution body, and have equal access to these legal bodies.  

The government also provides legal aid, which assists in helping low-income earner with the high 

costs of going to court if eligible. However, access may not be achieved because of the general lack 

of knowledge and understanding of legal rights. It also may not be achieved due to the limited 

funding received by Victoria Legal Aid and the fact that not all individuals qualify for legal aid. 

Timely Resolution of Disputes 
Cases should be resolved in a reasonable time and within a timeframe that promotes the greatest 

efficiency. All cases should be resolved so that compensation can be paid as swiftly as possible and 

to reduce stress caused by taking a case to court. On the other hand, there should be sufficient time 

to allow parties to prepare appropriate cases and for all evidence to be considered.  

Delays in dispute resolution do occur, and remain a significant problem in our legal system. These 

delays may be due to processes and procedures such as pre-trial, trial and post-trial procedures in 

both criminal and civil cases.  

The Adversary System of Trial 

ROLE: 

▪ Provide a procedure for the parties to present and resolve their case in as fair a manner as 

possible.  

▪ The parties to the case are adversaries or opponents, who each try to win their case. The 

aim of the adversary system is to find a winner and loser in the court contest.  

▪ CRIMINAL: the state is trying to prove the guilt of the accused, and the accused is fighting to 

be found not guilty. 

▪ CIVIL: the party bringing the case is trying to prove that the other part was in the wrong. The 

person defending the case is trying to show that he/she was not in the wrong. 

 

 

Key Dot Point #1: The elements of an effective legal system: entitlement to a fair and unbiased 

hearing, effective access to the legal system and timely resolution of disputes. 
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Role of the Parties 

▪ Each party has full control of their own case and make decisions over how the case will be 

run as long as the rules of evidence and procedure are followed.  

▪ They are responsible for instigating the proceedings. In a civil case the wronged party 

decides whether to sue, whereas in a criminal case the accused can plead guilty or not guilty 

▪ They have control over the preparation for trial, including the gathering of evidence and 

investigating relevant law. They control whether to be heard by a judge and jury, judge 

alone or magistrate. The control which evidence is led in the trial. Parties will decide which 

evidence it thinks will best suit its case, although not all evidence will be adduced by either 

side, the truth should emerge through cross-examination. NOTE: prosecution in a criminal 

case MUST bring all evidence known to it, even if the evidence is not beneficial to the case.  

Role of the Judge  

▪ Ensures the rules of evidence and procedure are followed. The judge is responsible for 

deciding the admissibility of evidence, and can exclude inadmissible evidence from the trial. 

They also ensure that correct court procedure is followed so that both parties have an equal 

opportunity to present their case.  

▪ They act as an independent and impartial umpire, direct the jury if there is one, decide the 

sanction in criminal cases and decide the civil outcome if there is no jury. 

The burden (onus) and standard of proof 

▪ Burden of proof relates to the question of which party must prove the facts of the case.  

Burden of proof is on the party bringing the case: Prosecution in criminal cases and the 

plaintiff in civil cases. 

▪ Standard of proof is the extent to which a case needs to be proven. 

It is beyond a reasonable doubt in criminal cases, and on a balance of probabilities in civil 

cases 

Rules of Evidence and Procedure 

▪ Rules of evidence are concerned with proving facts and are there for the protection of both 

parties. Admissible evidence includes oral evidence, affidavits and circumstantial evidence.  

▪ This ensures that parties are treated fairly and so that unreliable or illegally obtained 

evidence is not heard by court. It also prevents evidence presented from being unduly 

prejudicial to the accused. 

▪ Rules of procedure provide the steps and order for bringing out the evidence. The 

procedures in court are aimed at treating both sides equally and creating an atmosphere of 

respect so that parties will follow the decision of court.  

The need for legal representation 

▪ Due to strict trial procedures and rules of evidence, there is a need for parties to be 

represented by someone who knows the rules. Legal representation is necessary in order for 

Key Dot Point #2: Major features of the adversary system of trial, including the role of the 

parties, the role of the judge, the need for rules of evidence and procedure, standard and 

burden of proof and the need for legal representation 
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parties to present the best case for them, to question witnesses under oath and to achieve a 

just outcome.  

▪ If one party is better represented than the other, this could lead to an unfair advantage and 

possibly an incorrect outcome. It is likely that a person represented by a competent senior 

barrister has a better chance of winning than a person whose barrister is less experienced. 

Party Control: 

Parties are more likely to feel satisfied with their result if they have been able to control the 

conduct of their case. It allows the parties to prepare the best case possible to support their claim. 

Accused parties can prepare for their case, independent of the state that is prosecuting them.  

HOWEVER, in a civil matter particularly it can lead to further animosity between parties. Not all 

evidence could come out at trial and the truth may not emerge, as parties will only lead evidence 

that supports their case. Hence some vital evidence may be missed and the court could reach an 

unfair decision.  

ALSO, delays could be caused by the time taken to gather evidence and prepare for the case. 

Nonetheless, delays have been reduced through the use of directions hearings and the case list 

management system. 

ALSO, the high cost of criminal and civil proceedings is caused by parties being responsible for their 

own case and having to pay highly for legal representation in order to win their case. The expense 

can deter people from seeking to enforce their rights in civil cases, particularly if the claim is small.  

The role of the judge 

The existence of an impartial, independent and unbiased adjudicator ensures fairness for both 

parties. This is achieved through decisions being made only on the evidence put before the court 

and through adjudicators having no prior association with the parties.  

HOWEVER, even though judges and magistrates have a great deal of experience in court processes, 

this expertise is often not fully utilised. They are unable to suggest questions, issues or evidence to 

be explored. They are also unable to assist an unrepresented or poorly represented party. 

Burden of Proof and Standard of Proof 

Under the adversary system, the party who is making the allegations is responsible for proving the 

facts This is fairer than having a third party (judge or magistrate) solely being responsible for finding 

out the facts and deciding who is in the wrong. The presumption of innocence in criminal cases 

treats each individual equally until the case is proven. 

However, the emphasis is on winning or proof, rather than finding the truth. Therefore some 

important facts may not be brought forward because they are not favourable to a side of the case. 

This is relevant is one party is not equally represented. If the court does not hear all facts, the party 

in the right may not win the case. 

Rules of Evidence and Procedure 

These promote fairness and consistency as both parties are subject to the same rules of evidence 

and procedure. It ensures that only relevant, reliable evidence if led, and no evidence that will 

Key Dot Point #3: Strengths and weaknesses of the adversary system of trial 
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prejudice the accused. Both parties are able to test each other’s evidence through cross-examination 

of other party’s witnesses, so the truth should emerge. 

However, inexperienced witnesses, through limited knowledge and understanding of what the court 

if trying to do, can fail to convey points that they are trying to make. Further, oral evidence may be 

incomplete due to intimidation on the witness stand, communication difficulties and forgetting key 

facts. They can only answer the questions asked of them rather than telling their story. There may be 

very useful evidence omitted from the trial due to it being ruled as inadmissible. Therefore the truth 

may not emerge.  

The need for legal representation 

Equal representation for parties ensures fairness, as each party has the opportunity to present their 

side of the facts in an expert manner. The parties can choose the best legal representation they can 

afford to bring out the evidence in an objective manner that will best benefit their case. The parties 

are not given the same opportunities in the inquisitorial system. 

HOWEVER, one party may not be able to afford legal representation, which is expensive and may 

deter them from pursuing their case or result in them appearing in court unrepresented. 

Unrepresented parties will be at a disadvantage in the court proceedings. Not all legal 

representation is of equal quality, so a party could be disadvantaged by having less experienced or 

less skilled lawyers. 

Role of the Parties 

Due to the judge having control of the case in the inquisitorial system, the parties have a greatly 

reduced role. They are required to respond to the directions of the court. While this may reduce the 

effects of some inequities between parties, it places control of their case in the hands of a third 

party. 

Role of the Judge 

The judge in an inquisitorial trial takes a far more active role in the case than would be the situation 

under the adversary system. They may be involved in gathering evidence, questioning witnesses 

and applying the law, as well as decide the final outcome of the case. The emphasis is on finding 

the truth of the matter rather than determining a winner and loser.  

The judge is actively involved in calling and questioning witnesses. Judges are not restricted to the 

issues at question in the trial. They may raise other matters of law or fact, even those that have been 

conceded by the parties or ones that parties could perceive as not relevant to their case. 

Burden and Standard of Proof 

There is no formal burden of proof or standard of proof set on any party, as the judge is the person 

responsible for bringing evidence and finding the truth. The pursuit of truth is the main objective in 

this system of trial. 

 

 

Key Dot Point #4: Major features of the inquisitorial system of trial 
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Rules of Evidence and Procedure 

There is less reliance on strict rules of evidence and procedure in the inquisitorial system. There are 

extensive pre-trial procedures and sometimes the innocence of the accused will be established then, 

so a trial can be avoided. At trial, the emphasis is on finding the truth, so new evidence can be 

brought in by the judges at any time. There is much greater reliance on documentary evidence, 

whereas evidence in the adversary system is predominantly oral.  

Witnesses are free to describe their story or evidence in their words, rather than respond to direct 

questioning by legal counsel. Any questioning of witnesses is undertaken by the judge. Evidence that 

would be inadmissible in the adversary system of trial such as prior convictions and hearsay is 

considered valid by the judges in an inquisitorial trial. This ensures that any evidence helpful in 

finding the truth is examined. However, judges might be biased by some of the evidence of previous 

bad character being led. 

Role of Legal Representation 

There is much less reliance on legal representation due to the extensive role of the judge. Their role 

is to assist the judge in determining the truth through investigation, questioning of witnesses and so 

on. This can help remove the inequitable effects of having unequal representation, and save costs on 

legal fees.  

Greater investigative role of the judge/magistrate 

The current role of the judge could be extended further to become more involved in pre-trial and 

trial procedures, including being able to call witnesses and ask questions of witnesses to ensure that 

cases are decided correctly. An increased role of the judge would allow them to use their legal 

experience to a greater extent. It would also be more in the interests of fairness and finding the 

truth rather than winning the case. 

HOWEVER, having a more involved judge could lose the independence and impartiality from a case. 

Greater use of written statements 

Written statements of evidence are used in committal hearings, saving time and inconvenience to 

witnesses and the legal system. Further use of written evidence in trial such as medical reports could 

further save court time and money.  

HOWEVER, the evidence may not be tested for reliability by the other party under cross-

examination. Also, even if written evidence saves time for the courts, if anything in the statements is 

disputed witnesses still need to be cross-examined.  

Greater Availability of Legal Aid 

Increased availability of legal aid through increased government funding of the service would result 

in more people being able to gain access to legal representation. Having this can improve the 

preparation and presentation of their case in court. 

 

 

Key Dot Point #5: Possible reforms to the adversary system of trial 
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Role of the Jury: 

• Acts as an independent decision-maker in criminal trials and in some civil trials. Juries are 

never used in the Magistrates’ Court, in appeal cases or when the accused pleads guilty, and 

is optional in civil cases.  

• IN BOTH CIVIL AND CRIMINAL: The jury is the decider of facts. It makes a decision about 

which facts it believes to be true. The jury must also apply the facts to the law as explained 

by the judge (the judge makes decisions on points of law).  

- Listen to all evidence, understand and remember the evidence put forward (can be 

complicated) 

- Make sense of all evidence (presented in the form of Q and A) 

- Be objective and bring an open mind to the task, putting aside preconceived ideas or any 

prejudices 

- Form an opinion on which party is in the right (civil) or whether the accused is guilty/not. 

- Take part in deliberations in the jury room 

- Make decisions on the facts of the case (verdict)- if the defendant is guilty/not in criminal 

trial or in the wrong/not in the wrong in a civil trial 

- Decide on amount of damages in CIVIL TRIAL ONLY 

NOTES:  

▪ EVIDENCE IN TRIAL: Jurors can only consider the evidence presented to them in trial when 

making their decision. They can ask the judge questions and request information, but are not 

permitted to undertake any investigations of their own in relation to the case. 

▪ This is an offence as per Courts Legislation Amendment (Juries and Other Matters) Act 2008 

Vic. It was implemented in response to a number of mistrials where jurors had undertaken 

their own investigations by using Internet to research the case. 

▪ REASONS FOR DECISION: Jury does not have to give a reason for its decision. When a jury has 

reached a decision, the foreperson will state ‘guilty’ or ‘not guilty’ in criminal trial, or find for 

the plaintiff/defendant in a civil trial. This gives the jury flexibility to make its decision for 

reasons other than following the appropriate points of law. They can decide on matters 

according to their conscience and community values. 

In Criminal Trials: 

Jury will endeavour to find the accused either guilty/not guilty of the crime with which they have 

been charged, or guilty of a lesser crime. The decision must be beyond a reasonable doubt- they 

must feel as sure as reasonably possible). If they cannot be sure of the guilt of the accused, they 

must reach a decision of not guilty. 

Juries are empanelled to be the decider of facts in criminal cases where the accused has pleaded 

not guilty and is to be tried for an indictable offence before the County or Supreme Courts in their 

original jurisdiction. Use of a jury in these cases is compulsory. It is heard before a judge and jury 

of 12, or more for longer trials.  

NOTE: trial comes to an end when a person is found either guilty or not guilty, and the jury is 

discharged. The post-trial stage involves evidence of the good character of the accused (helping to 

Key Dot Point #12: The role of juries, and factors that influence their composition 



UNIT 4 AOS 2 PART 1- ADVERSARY SYSTEM OF TRIAL & JURY SYSTEM 

 

reduce sentence), pre-sentence reports from experts and the handing down of the sentence by the 

judge. Juries are not involved in post-trial or sentencing stages. 

Jury must try to reach a unanimous verdict, but if this is not possible after 6 hours, a majority 

verdict (11/12 jurors) can be accepted as the verdict of all the jury except in cases of murder, 

treason, trafficking or cultivating commercial quantities of drugs, or Commonwealth offences.  

NOTE: if 11 jurors, MV would be 10/11 etc. 

Jury can find the accused not guilty of one offence but guilty of a lesser offence (eg. Guilty of 

manslaughter not guilty of murder). If the jury finds the accused guilty, the judge will pass sentence. 

The judge can direct the jury to acquit the accused if the judge believes the evidence does not 

support a conviction. Jury is not required to follow this decision, although it usually does. If the jury 

cannot reach a unanimous or majority verdict, it is a hung jury (cannot reach a decision). A new trial 

with a new jury will be conducted after the hung jury verdict. 

Judge’s directions to the jury: 

▪ The judge sums up the evidence that has been presented to a jury in a way that helps the 

jury understand the various elements of the trial and assists them in their task of finding the 

accused guilty/not guilty, without showing preference to the prosecution/accused. Jurors 

have difficulty in understanding complex evidence/legal language.  

▪ VLRC recommended that jury directions should be simple and easy to understand, and that 

legislation should be passed creating guiding principles to judges in criminal trials.  

▪ Following recommendations the Jury Directions Act 2013 (vic) improves the way directions 

are given to the jury, clarifies the obligation of the trial judge to identify evidence and 

encourages a targeted and succinct summing up.  

In Civil Trials: 

In a civil trial the jury must make a decision on the balance of probabilities- which party is most 

probably in the right and which party is most probably in the wrong. The jury will find for either 

the plaintiff/defendant. If the judge/jury find in favour of the defendant, it means the plaintiff was 

not able to prove their case on the balance of probabilities. The decision can be a majority decision 

(5/6) if they are unable to reach a unanimous decision after at least 3 hours of deliberation. 

In addition, the jury also has to decide on the amount of damages to be paid to the plaintiff if the 

plaintiff is successful and damages are sought. 

Juries are optional in civil cases. They are used where either party has requested the use of a jury in 

a trial in the County or Supreme Courts. The cost of having a jury is paid by the party who requests a 

jury. The court may refuse to allow a jury in complex cases. NOTE: not used for civil hearings in 

Magistrates’ Court or appeals, and tend to be used only for more serious civil cases. 

Composition of Juries 

The composition of juries is influenced by the jury selection and empanelment process, involving 

the random selection of jurors from the electoral roll. It also provides mechanisms that endeavour 

to remove potentially biased jurors from trials. The list of prospective jurors is sent to the Juries 

Commissioner. The Juries Commissioner sends a questionnaire to each person on the list. This is 

designed to ascertain whether the person is qualified to serve on a jury or if there is any reason 

why they cannot serve. After checking each questionnaire, the Juries Commissioner will decide 

whether the person is liable for jury service 
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Liability for Jury Service (Juries Act 2000 Vic) 

Any person aged 18 and above who is enrolled as an elector for the Legislative Assembly+Council is 

qualified and liable to serve as a juror except if they are DISQUALIFIED, INELIGIBLE or EXCUSED FOR 

GOOD REASON. 

Disqualified: 

▪ Any person referred to in schedule 1 as being disqualified from serving as a juror 

▪ People considered unsuitable for jury duty due to something they have done in the past.  

▪ Eg. Committed an indictable offence, been imprisoned for more than 3 years, those who are 

bankrupt. 

Ineligible: 

▪ Schedule 2 of the Juries Act 2000 (Vic) lists people who are ineligible to serve as jurors 

▪ This includes people considered too closely involved with the legal process due to their 

occupation, eg. Judge/lawyer/police, those unable to comprehend the task of a juror or 

those unable to comprehend the task or carry out the duties. These individuals would not be 

able to make an appropriate decision on the facts before them. This includes people who 

cannot understand English, those with disabilities that render them incapable of performing 

their duty etc.  

Excused: 

▪ Schedule 3 

▪ A person can apply to the Juries Commissioner to be excused from jury service for the whole 

or any part of the jury service period. The JC will excuse them if satisfied that there is a good 

reason for doing so. 

▪ Illness/poor health, distance to travel to the place at which the person would be required to 

attend jury service (if the place is in Melbourne, over 50km) 

▪ The person has the care of dependants and alternative care during the person’s attendance 

for jury is not reasonably available for those dependants 

▪ The advanced age of the person or any other matter of special urgency or importance 

▪ NOTE: person wishing to be excused must give evidence on oath or provide a statutory 

declaration. The JC will permanently excuse them for good reason. They can also apply for a 

deferral of jury service to another period within the next 12 months. They can also be 

excused from future jury service if they have been a member of a jury in a difficult and 

lengthy trial. 

Next step after determining eligibility: Summons for Jury Duty 

The JC will summon people who are liable for jury service when the court needs them. This should 

be received at least 10 days before the prospective juror is expected to appear in court. It is an 

offence to not attend when called if the person is deemed liable for jury service. (30 penalty points 

or 3 months imprisonment) 

Next step after Summons: potential jurors form part of a Jury Pool: 

The JC will have a pool of jurors for the SC or CC from which jurors can be drawn at any time. Jurors 

who have received a summons to attend jury duty and have been selected, must present themselves 

at the court building. They become part of the jury pool for one or two days. In the jury pool room, 
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the pool supervisors determine each juror’s identity and inquire as to their availability for particular 

lengths of trial. 

Empanelling the Jury: 

▪ When a case requires a jury, the jury pool supervisor will randomly choose a number of 

prospective jurors to go to a particular courtroom to form a jury panel.  

▪ Not all prospective jurors will be selected for a jury. Some may be challenged. If a juror is 

not selected, they return to the jury pool until another trial requires a jury and the process is 

then repeated.  

▪ Each juror selected to sit on a jury is given a Juror’s Handbook. This gives information about 

what is expected of them as members of the jury, such as listening to the evidence and 

being impartial, and how to access evidence in the case. They are also told what they must 

NOT do (eg performing their own investigations on the case) 

▪ They are told: 

- type of action/charge 

- name of the accused (criminal) or names of the parties (civil) 

- names of the principal witnesses expected to be called in the trial 

- estimated length of trial 

- any other info the court feels is relevant 

▪ The court can excuse a person from being in the jury for a case, if they are satisfied that the 

person will be unable to consider the case impartially or is unable to serve for any other 

reason (length of the case).  

Challenges: 

▪ Parties have some say in the composition of the jury in that they can challenge some of the 

jurors if they feel these people would be unsuitable for their case. 

▪ Jurors are called one by one, and each juror’s name/number is called out. The occupation of 

the juror can be given in some circumstances, if there are two jurors with the same name.  

▪ If a party challenges one of the jurors, the challenge must be made before the juror sits 

down in the jury box. If a person is not challenged, the juror sits in the jury box ready for 

trial. 

▪ If a person is not selected for a trial they will be dismissed after their 2nd day in the jury pool 

▪ CHALLENGES FOR CAUSE: jurors can be challenged for a reason, such as knowing the 

accused. There are unlimited challenges for cause 

▪ PEREMPTORY CHALLENGES: a juror may be challenged without a reason. These are usually 

based on an assumption that the juror might not be favourably disposed to the challenger. 

The assumption might be based on appearance, age, or occupation if given. 

Jury in a Criminal Case 

▪ A criminal trial in the CC or SC must have a jury of 12 when heard for the first time (can 

increase to 15).  

▪ The court can empanel up to 3 additional jurors in a case that is expected to last a long 

time. [Background info] If at the end of trial more than 12 jurors remain on the jury, a ballot 

will be held to reduce the number of jurors to 12. The jurors whose cards are drawn in the 

ballet are excused.  

▪ A jury CAN be used in the HC in a criminal case, however this is rare as only a limited number 

of criminal cases are heard for the first time in the HC. (eg. Treason and sedition) 
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Selecting a jury for criminal trial (Background Info) 

▪ Each name/number for the prospective juror is called. The accused or their legal counsel 

may challenge a juror or the prosecution may request that a juror stand aside. Jurors who 

have been asked to stand aside must wait until the end of the challenging process. If no 

more jurors are left in the jury pool, jurors who have been asked to stand aside can be called 

on again to take their place in the jury. Once 12 jurors have been selected, they can an oath 

to exercise their duties in a proper manner and elect a foreperson (spokesperson for the 

jury). The jurors are expected to attend jury for the duration of the trial.  

▪ Empanelling more than 12 jurors (up to 15) is designed to avoid having a jury reduced to less 

than 12 due to illness etc., although the jury can continue with only 10 members. If a person 

is unable to continue on the jury because of death/illness, the court has the power to direct 

that the trial continue with a jury of not less than 10.  

▪ 6 peremptory challenges allowed for each person who is accused of a crime.  

One accused = 6 jurors 

Two accused = 5 jurors for each accused 

Three or more = 4 jurors for each accused 

▪ Prosecution is allowed to stand aside 6 jurors if there is one accused. 

One accused = 6 jurors 

Two accused = 10 jurors 

Three or more accused = 4 jurors for each accused 

▪ Unlimited challenges for cause on approval of the judge 

Jury in a Civil Case 

▪ Jury in civil trial is optional. The party who wishes to have a jury pays for it. 

▪ 6 juries, and up to 2 extra jurors may be empanelled if the trial is likely to be lengthy. If at 

the end of trial 8 jurors remain, the court will decide by ballot which 2 jurors should be 

excused from the deliberation. However the jury foreperson must remain on the jury so is 

excluded from this ballot. The court can direct that the trial continues with a jury of 5 if a 

juror is unable to continue due to death/illness. 

Selecting a jury in the Civil Trial 

▪ The names/numbers of the prospective jurors are put on a list. 6 jurors are chosen at 

random (or 8 for a lengthy trial) 

▪ The plaintiff and defendant or their representatives have the opportunity to cross off those 

names they wish to challenge. They can make peremptory challenges or challenge for cause. 

The names that remain form the jury.  

▪ PEREMPTORY CHALLENGES: plaintiff and defendant are entitled to 3 peremptory challenges 

each. (by striking the name/number of the potential juror from the list of persons selected) 

▪ CHALLENGES FOR CAUSE: Unlimited number of challenges for cause. The judge makes the 

decision on whether to allow any challenges for cause.  

Role of the Foreperson 

When a jury is empanelled the jurors elect a foreperson to act as their spokesperson. They will chair 

the deliberations and ensure that each juror has an opportunity to have their say. They ask the judge 

questions and deliver the verdict. The person is responsible for the conduct of the deliberations, 
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although their vote does not carry any extra weight, and they should not try to influence the other 

jurors in any way. 

Jury Documents 

During the trial the judge may order that the jury be given documents to help them understand the 

issues or evidence. Eg. Statement of facts, transcripts of evidence, explanatory material etc.  

Evaluating the Jury System- Strengths and Weaknesses 

The jury system comprises a cross-section of the people, representing a trial by one’s peers. The 

jury panel is made up of average men and women who are not those in a position of authority or 

from a legal background, but a cross-section of the community. Hence the jury is able to assess the 

situation before it according to the current standards of the general community. However, expert 

legal counsel could unduly influence a jury. In the adversary system both sides are endeavouring to 

win the case. Every barrister will attempt to influence the jury to find in favour of their client. As a 

result, jurors could be influenced by emotional elements of trial or a powerful closing speech made 

by a barrister, rather than the logic of the case put by both sides. Nonetheless, juries tend to make 

the right decisions since they take their role very seriously. Experience has shown that the jury 

listens carefully to all evidence and pays careful to the judge’s explanation of the points of law.  

The use of juries involves the community’s participation in the legal system, thereby allowing 

them to learn about its operation and develop confidence in the legal system. It can help members 

of society improve their knowledge of the operation of the legal system, allowing jurors to see the 

plight of others in society. However, juries are unfamiliar with rules of evidence and legal procedure 

and may feel overwhelmed by their task. The jury is made up of average people, most of whom 

would have little knowledge or experience of courtroom procedure. Nevertheless, this is not a major 

hindrance as juries can ask the judge to clarify points of law and assist them with jury documents. 

This should give juries more confidence to make a decision regarding their case.  

The jury is able to bring prevailing community values into the courtroom. They can take into 

account social, cultural and moral values and make a decision from the point of view of the average 

individual. However, jurors may find it difficult to set aside any preconceived ideas or biases that 

they may hold. Jurors may be unaware of biases that they hold, and even if they are aware of them, 

it may be difficult to ignore them during trial. Nonetheless, the decision-making is spread across a 

number of people (6 in civil trials, 12 in criminal trials). This ensures that the decision is much more 

likely to be a correct one, as an individual bias is likely to be counterbalanced by the rest of the jury. 

Hence overall the jury system is still quite effective in providing for the effective operation of the 

legal system.  

OTHER STRENGTHS AND WEAKNESSES TO READ OVER: 

Strengths Weaknesses 

Juries are independent and impartial deciders 
of fact, who have no past experience with the 
legal system and no knowledge of anyone 
involved in the case, so they should possess no 
major biases.  

Even if the juries do not possess major biases in 
their decision-making process, jurors may not 
understand the volume of evidence presented 
to them. Also, they may have difficulty 
understanding evidence that is complex and 
technical. This could result in an incorrect or 
uninformed verdict. 

Key Dot Point #13: Strengths and weaknesses of the jury system 
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Juries guard against a misuse of power, as 
decisions are made by ordinary people rather 
than an appointed judge who holds a position 
of power. The jury acts as a buffer between the 
parties to a case and the state. 

However, these juries are not a true cross-
section of the community. Trial by peers means 
that the jury should be a cross-section of 
society, representative of the community, 
impartial and independent. This is also due to 
the number of people who are disqualified, 
ineligible, excused or challenged as part of the 
jury selection and empanelment process. The 
decision of the jury may not, therefore, reflect 
community values. 

Reforms to the Jury System 

▪ Extra Jurors 

- Civil juries in the SC and CC are allowed 2 extra jurors in case someone becomes ill or 

needs to be excused for another reason during trial. Criminal juries are allowed up to 3 extra 

jurors. This ensures that the accused will have their case decided by a full number of jurors. 

It also helps prevent mistrials, which would occur if the number of jury members falls below 

10 in a criminal trial. 

▪ Majority Verdicts 

- Majority verdicts have been introduced for criminal cases (except murder and treason 

etc). Hence if a unanimous verdict cannot be reached after 6 hours of deliberation, a 

majority verdict will be accepted as the verdict of all the jury. This speeds up the 

process of reaching a verdict and it is more likely that a verdict will be reached.  

▪ Jurors not allowed to make their own enquiries 

- A juror must not make an enquiry for the purpose of obtaining information about a 

party to the trial or any matter relevant to the trial, other than in the proper exercise of 

their functions as a juror. Making an enquiry includes conducting any research or 

viewing something relevant to the trial.  

▪ Simplifying Jury Directions 

- Jury Directions Act 2013 establishes a new structure for jury directions. It provides 

guidelines for judges when summing up at the end of trial to make directions more 

easily understood by jurors. It also ensures that juries feel free to ask questions to the 

judge rather than making other enquiries on the Internet etc.  

Suggested Reforms to Trial by Jury- improvements to the existing system 

▪ Require juries to give reasons for their decisions 

- This would compel juries to be accountable for their verdicts and assist parties in 

understanding why they won or lost their case. The parties would also know whether 

due attention had been given to points of law.  

▪ Make juries more representative 

- This could be achieved by reducing the number of challenges and stopping legal counsel 

from influencing the composition of the jury. The jury would then be representing a 

larger cross-section of the community, rather than chosen by parties as being likely to 

favour their client.   

▪ Have a specialist foreperson 

Key Dot Point #14: Reforms and alternatives to the jury system 
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- They could assist the jury throughout the trial with any questions relating to the court 

system and procedure, thereby improving their understanding. This would resolve the 

issue that juries have with familiarising themselves with the court procedure. However, 

having such a person may influence the rest of the jury, since jurors may take too much 

notice of what the foreperson feels would be the right decision. 

▪ Introduce ‘not proven’ verdicts for criminal trials 

- If the jury are not satisfied as to either the guilt or innocence of the accused is certain, 

‘not proven’ verdicts could be implemented. The case may be investigated further or 

reopened if new evidence is found. A problem with this is that the jury may be tempted 

to use this verdict, rather than thoroughly examining the evidence and reaching a final 

decision.  

Possible Alternatives to Trial by Jury 

▪ Professional Jurors 

- A professional jury employed by the state would have a better understanding of court 

procedure and legal processes. They could also develop expertise in certain kinds of 

cases. HOWEVER, they may make decisions based on biases resulting from the many 

cases they had seen previously, rather than seeing a case fresh for the first time. They 

would lose the advantages of being an impartial and independent body. There is also 

potential for the jury to no longer be made up of common people with ordinary values.  

▪ Specialist jurors 

- These juries would be made up of experts in a particular field as warranted by the type 

of case (eg medical experts). They would have the advantage of being able to 

understand complex, specialised evidence likely to be led in the case. A specialist jury 

might, however, have biases against people in the same profession who had allegedly 

done something wrong. They are also only representative of a small cross-section of the 

community. From a practical point of view, it would also be difficult to find specialists 

who are prepared to give up their professional life for what would be many months of 

sitting on a jury.  

▪ Trial by judge/panel of judges 

- This alternative would reduce the costs and delays associated with trial by jury. It would 

also overcome difficulties regarding understanding the law, evidence and court 

processes, since the decider of facts would fall to people with legal experience. 

However, a decision based on the law alone may not take into account the attitudes of 

the community. Hence community involvement would be significantly reduced in the 

legal system as there would no longer be trial by peers.  

Effectiveness of the Jury System 

Entitlement to a fair and unbiased hearing 

 


